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Foreword
I hereby submit my second Annual Report as Information Commissioner to the Dáil
and Seanad pursuant to section 47(2) of the Freedom of Information Act 2014.
This is the seventeenth Annual Report of the Information Commissioner since the
establishment of the Office in 1998.

Peter Tyndall
Information Commissioner
May 2015
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Bernadette McNally
Director General
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Chapter 1: The year in review
Your right to information
On 14 October 2014, the Freedom of Information Act 2014 was signed into law by the President.
The FOI Act 2014 replaces the Freedom of Information Acts 1997 and 2003.
The new Act applies to all public bodies (or FOI bodies as they are referred to in the Act) that
conform to the definition of prescribed body in Section 6 of the Act, unless they are specifically
exempt or part-exempt under the provisions of Section 42 or Schedule 1 of the Act. As new
public bodies are established, they will automatically be subject to FOI unless they are
specifically exempt by order made by the Minister. In general, bodies that are to be made
subject to FOI for the first time under the Act will have 6 months from enactment before FOI is
to apply.
The FOI Act 2014 provides for a general right of access to records held by public bodies and
also provides that records should be released unless they are found to be exempt. The Act also
gives people the right to have personal information about them held by public bodies corrected
or updated and gives people the right to be given reasons for decisions taken by public bodies,
where those decisions expressly affect them.
It is noteworthy that section 55 of the Act provides that any action commenced under the
1997 Act but not completed before the commencement of the 2014 Act shall continue to be
performed and shall be completed as if the 1997 Act had not been repealed. Accordingly, many
of the reviews being undertaken by my Office in 2015 will be completed under the provisions
of the FOI Acts 1997 and 2003. Similarly, all of the work undertaken by my Office in 2014 was
under the provisions of those Acts. Accordingly, all references to the FOI Act in this Report
should, unless otherwise stated, be taken as references to the FOI Acts 1997 and 2003.
The European Communities (Access to Information on the Environment) Regulations 2007 to
2011 provide an additional means of access for people who want environmental information.
The Department of the Environment, Community and Local Government has published a set of
Guidance Notes which can be accessed via the website of the Commissioner for Environmental
Information at www.ocei.gov.ie.
Both access regimes are legally independent of each other, as are my roles of Information
Commissioner and Commissioner for Environmental Information.
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Introduction
This is my second Annual Report as Information Commissioner covering the period from 1
January 2014 to 31 December 2014 and represents my first complete year in Office. In Part
II of this Report, I report on my work during the year as Commissioner for Environmental
Information.
As Information Commissioner, I am very pleased to be able to report on significant
improvements in productivity for the year. By any standards, 2014 was a very challenging year
for my Office. At the beginning of the year there was a backlog of reviews amounting to an
equivalent of one year’s work based on review completion rates for 2013 and my Office also faced
the challenge of preparing for the introduction of the new FOI Act.
In last year’s Report, I explained that my Office had commenced a process of reform, involving a
complete review of organisational structures and processes, with the intention of improving case
turnaround times and increasing case throughput. That process was completed during the year
and the revised structures were implemented in July. The resulting improvements in productivity
have been significant. While I provide more detailed information on outputs later in this Chapter,
it is worth noting some of the more significant achievements here.
The number of reviews completed in 2014 represents a 31% increase on the number completed
in 2013 and a 70% increase on case closures for 2012. Furthermore, the percentage of all cases
closed within four months has increased from 19% in 2012 and 26% in 2013 to 33% in 2014.
During the year, I spoke of my aspiration of having no cases over a year old open at the end of
2014. I am pleased to note that the vast majority of those older cases have since been completed,
with a small number of exceptions for reasons generally beyond the control of my Office.
I should add that while it took tremendous dedication and determined effort on the part of my
staff to deliver such impressive improvements, they were ably assisted, in no small part, by
the recruitment of a number of new staff members who have brought great enthusiasm and
renewed vigour to the team. I am grateful to the Department of Public Expenditure and Reform
for having sanctioned the recruitment of badly needed additional staff members.
My staff also worked closely with the staff of the Central Policy Unit in the Department on the
development of the new FOI Act. I was very pleased to note that the new Act reflected the vast
majority of the suggestions for improvements that were made by my Office.
I also very much welcome the Government’s decision to abolish the €15 application fee for
making FOI requests and to significantly reduce the fee for submitting review applications to
my Office. My predecessor, Emily O’Reilly, and I have both publicly expressed our view that the
fees in question acted as a disincentive to members of the public seeking access to information
held by public bodies. As I said at the time of the announcement by the Minister for Public
Expenditure and Reform of his proposal to eliminate and/or reduce the fees, I considered
the charging of a fee to run contrary to the spirit and purpose of FOI which, as the long title
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to the FOI Act explains, is “to enable members of the public to obtain access, to the greatest
extent possible consistent with the public interest and the right to privacy, to information in the
possession of public bodies”. I also welcomed the fact that the decision to abolish the application
fee brings Ireland’s FOI regime into line with its international counterparts.
The FOI regime is fundamental to the overall framework of Open Government and plays a very
important role in developing a greater understanding of how decisions are taken by public
bodies. Earlier in 2014, I stated that confidence in Government in Ireland had reached a low ebb
following successive tribunals and the banking crisis. I noted that the perception that too many
people in public life were seeking personal advantage rather than working to benefit the nation,
led to a deep cynicism, which, if unchallenged, would have undermined our democracy. I also
stated that in order to restore faith in the decision making of public bodies, it was necessary to
shed light into the previously dark places where decisions were being made. I believe that the
new Act has significantly extended the reach of the light. I am confident that with the appropriate
participation of all parties, the Act can help rejuvenate the interest of members of the public in
how Government works and in the decisions that affect us all in our daily lives. I comment more
on the FOI Act 2014 in the next section of this Chapter.
To support the new Act, a Code of Practice was published by the Central Policy Unit in December
2014. The Code draws on proposals made by two expert groups on FOI, comprising a broad and
varied range of representatives. My Office was represented on both groups. The Code is intended
to assist all public bodies, including those that will be subject to FOI for the first time under the
new Act.
The Code aims to support the achievement of the objectives of the FOI Act and it has a number
of laudable objectives, including the promotion of best practice in public bodies in relation to
the operation of FOI and guiding and informing the performance of public bodies in relation to
their responsibilities under the FOI Act. I welcome the publication of the Code and I believe it will
prove to be a valuable resource for public bodies in their efforts to deal effectively and efficiently
with FOI requests.
I should say that my Office is also in the process of developing additional supports for public
bodies. For example, it is intended that a suite of guidance notes, currently under development,
will be publicly available on my Office’s website (www.oic.gov.ie) by the end of the year. These
guidance notes will comprehensively set out how my Office interprets and applies the various
exemptions in the new Act. I expect that they will serve public bodies well in their application of
the provisions of the new Act.
In this Report, I comment on a number of issues that arose during 2014 and I highlight
some significant cases that were dealt with by my Office. In Part II, I report on my role as
Commissioner for Environmental Information.
Peter Tyndall
Information Commissioner
Commissioner for Environmental Information
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Freedom of Information Act 2014
I was very pleased to see the FOI Act 2014 passed into law in October 2014. In her 2011
Annual Report, the former Commissioner reported that the Department of Public
Expenditure and Reform was working on the arrangements necessary to give effect to the
commitments in the Programme for Government in relation to FOI. Significant effort and
preparatory work was required to develop what I believe to be a comprehensive piece of
legislation and I want to acknowledge the efforts of the Minister for Public Expenditure
and Reform in getting it over the line. I also want to express my appreciation of the positive
engagements between the Department and my Office during the drafting of the new
legislation.
The new Act contains a number of welcome improvements to the FOI regime, including a
provision for FOI to apply to all public bodies unless specifically exempt. This means that a
number of public bodies that were previously excluded from FOI are now under the scope of
the legislation. Bodies such as An Garda Síochána, NAMA, the NTMA and the Central Bank
are now included. My Office has been calling for the extension of FOI to such bodies for a
number of years. The Act also provides for future application to non-public bodies that are
in receipt of significant funding by the Exchequer and I look forward to developments in this
area. In addition, when a new public body is established, it will automatically be subject to the
provisions of the Act, although the Minister may make an order to specifically exclude certain
bodies, in whole or in part.
As with the previous Act, the objective of the FOI Act 2014 is to ensure that official information
is available to citizens to the greatest extent possible, consistent with the public interest and
the right to privacy. In furtherance of this objective, the Act introduces key principles to guide
public bodies in the performance of their functions under the new legislation, by requiring
them to have regard to
yy the need to achieve greater openness in the activities of FOI bodies and to promote
adherence by them to the principle of transparency in government and public affairs,
yy the need to strengthen the accountability and improve the quality of decision making of
FOI bodies, and
yy the need to inform scrutiny, discussion, comment and review by the public of the
activities of FOI bodies and facilitate more effective participation in consultations relating
to the role, responsibilities and performance of FOI bodies.
There have been significant amendments to the FOI fees regime. I am particularly pleased
that the requirement to pay a fee for making a request has been removed and that there has
been a substantial reduction in the fee payable for applications made to my Office for review
of decisions made by FOI bodies. The fees applicable to search and retrieval costs have also
undergone a significant overhaul. The new Act provides that fees will apply only where the
preparation time for a request exceeds 5 hours, and the fees will be capped at €500.
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Another notable initiative in the new Act relates to the requirement on FOI bodies to prepare
publication schemes that will set out the body’s role, responsibilities and activities. The
publication scheme requires the publication of a greater level of information than had been
required under the previous Act.
The introduction of the new Act has brought with it a specific challenge for my Office. The
transitional provisions of the Act provide that any action commenced under the Act of 1997
but not completed before the new Act takes effect shall continue to be performed under
the Acts of 1997 and 2003. Therefore, any FOI request submitted to an FOI body prior to 14
October 2014 must be reviewed by my Office under the provisions of the Act of 1997. As a
result, my Office will operate under two separate legislative regimes for the foreseeable
future. I accept, however, that this was the most practical solution for the processing of
applications submitted before the passing of the new Act and I am confident that my staff will
comfortably meet the challenge without undue interference with the progress already made
in improving productivity.

Organisational Review
As I mentioned in my Introduction, my Office completed a reform process during 2014
culminating in the introduction of revised Office structures and work processes in July.
Essentially, a small team was established to conduct a complete review of my Office’s
structures and processes with a view to determining what changes, if any, might be made to
improve productivity.
As a first step in the process, the team carried out fact-finding visits to the Offices of the
Information Commissioner in the UK and in Scotland. The visits proved very useful in terms
of identifying potential improvements, notwithstanding the fact that there were significant
differences between the regime in operation in the UK and Scotland, and the Irish FOI regime.
I want to personally thank the staff of those Offices for their invaluable contribution and for
their encouragement and support.
As the next step in the process, the team conducted a detailed analysis of closed cases to
determine what process improvements might be made. Following a comprehensive review
of existing structures and processes, a suite of changes was proposed and agreed. One of
the more fundamental changes proposed was the establishment of an Assessment Unit with
responsibility for identifying and processing newly accepted review applications that appear
capable of early resolution. This particular initiative has produced very promising initial
results. Of all cases closed by the Assessment Unit in 2014, 60% were closed within four
months.
Another initiative went to the heart of how my Office approaches reviews. The FOI Act places
the onus on FOI bodies to satisfy me that a decision to refuse a request for access to records
was justified. In essence, by providing a body with an opportunity to make submissions during
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the course of a review, the body has a third chance to consider its position, having previously
been given the opportunity to do so at the initial and internal review decision-making stages.
The process team had identified that there were occasions where my staff engaged in
prolonged discussions in relation to the reasons for public bodies refusing requests. In many
cases, my staff furnished detailed preliminary views to the bodies which effectively allowed
them a further opportunity to present more detailed arguments for refusing a request. Under
the revised process, FOI bodies are now informed that they should treat the opportunity to
make a submission as a final chance to justify their decision.
Before the roll-out of the revised work processes, some of which were likely to impact on how
we expect bodies to respond to our requests for information, my Office held a briefing session
for those bodies who deal with significant numbers of FOI requests. The briefing session
provided my Office with an opportunity to explain the rationale for our changes and allowed
the bodies to raise any concerns or issues arising.
I am pleased to note the high level of compliance by the vast majority of public bodies with
the new process requirements. While many public bodies already have a proven track record
of best practice in their responses to requesters, I welcome a renewed level of engagement
by many more bodies. Also, I have noticed an improvement in the response times of public
bodies to requests from my Office. This in itself is of great assistance to my staff in their
efforts to process applications for review and helps to achieve a faster throughput of cases.
I should say that the organisational review was not an end in itself. My Office intends to review
the revised structures and work processes later this year to determine if they continue to
offer the best options for optimising productivity. However, I am pleased to note that the early
signs are very encouraging

Statutory notices issued to public bodies
Notices issued under section 37 of the FOI Act
Under section 37 of the FOI Act, I can require a public body to provide me with any information
in its possession or control that I deem to be relevant for the purposes of a review. The
equivalent provision in the Act of 2014 is section 45. Each year I report on the number of
statutory notices issued under section 37.
I fully appreciate the significant levels of cooperation by the vast majority of public bodies in
responding to requests for information by my Office. While the question of whether or not
a statutory notice should issue can arise at any stage during a review where an FOI body
fails to respond to a request by my staff for relevant information, the matter is generally
resolved informally with a telephone call, or email, between my staff and the relevant FOI
Liaison Officer. This is a clear indicator that by maintaining appropriate channels of informal
communication, the formal, statutory notice approach may be avoided. However, sometimes
an informal follow-up contact does not suffice.
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I am disappointed to have to report that my Office served nine statutory notices on public
bodies in 2014. While this figure is small, relative to the number of engagements between my
Office and public bodies, I am concerned to note a consistent pattern of non-compliance by
some public bodies with their obligations under the FOI Act.
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Statutory notices issued to public bodies

The public bodies in receipt of section 37 notices in 2014 are the Irish Greyhound Board (three
notices), University College Dublin (two), Cork County Council (one), Tipperary County Council
(one), the Department of Justice and Equality (one) and the National Maternity Hospital (one).
It is a matter of some concern that four of the bodies in receipt of section 37 notices in 2014
were also the recipients of such notices in 2013. These are University College Dublin, the
National Maternity Hospital, Cork County Council, and the Irish Greyhound Board. In fact,
both University College Dublin and the National Maternity Hospital also featured in the 2012
Annual Report as recipients of section 37 notices.

University College Dublin (UCD)
In the case of UCD, my Office sought access to the records associated with two separate
applications for review in December 2013. As the records were not provided, my Office issued
two notices under section 37 to the President of UCD and asked for the records for both
reviews to be forwarded by 25 February 2014.
The notice letters were acknowledged but neither set of records was received. Consequently,
on 28 March 2014, the Director General of my Office wrote again to the President of UCD and
the records were eventually submitted in early April.
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National Maternity Hospital (NMH)
I mentioned in my 2013 Annual Report that my staff met with NMH during 2013 to discuss
issues relating to its processing of FOI requests and that NMH outlined proactive measures
that had been taken to ensure potential delays would be highlighted and addressed at the
earliest opportunity. As such, it is even more frustrating to find that a section 37 notice was
again required during 2014. Indeed, as I discuss below, NMH was also the recipient of a
notice served under section 35, the first such notice my Office has served since 2004.

Cork County Council
My Office has noted examples of poor practice by Cork County Council in the processing
of some FOI requests and in their dealings with my Office. In one case, the Council did
not provide either the decision making records or the subject records to my Office in a
timely manner. In that same case, my Office decided to issue a section 37 notice in April
2014 following an unsuccessful attempt to obtain further information deemed relevant to
the review. The Council acknowledged receipt of the notice and one week later a further
acknowledgement was received which explained that the matter was only then being
considered by staff of the Council, seven weeks after the initial request for information had
issued. My Office eventually received a response to the request three months after it had
been made.
I am aware of other cases where the Council failed to adhere to statutory timeframes when
processing FOI requests. While section 37 notices did not issue in those cases, it seem to me
that there may be underlying issues concerning the attention afforded by the Council to the
FOI regime. It remains a fact that the administration of FOI is a statutory function that should
be afforded as much weight as any other statutory function. Indeed, it is noteworthy that
the Code of Practice issued by the Department of Public Expenditure and Reform describes
FOI as “…a core function of the work of public bodies”. I intend to ask my staff to visit the
Council’s Offices during the year to discuss its administration of the FOI process.

Irish Greyhound Board (IGB)
While section 37(1) requires public bodies to furnish relevant records or information to me,
section 37(2) of the Act of 1997 empowers me to enter any premises occupied by a public
body and require that any relevant information or records be made available to me.
While the former Commissioner came close to using her section 37(2) powers just once in
her tenure, my Office had not previously found it necessary to actually enter a premises for
the purposes of a review. However, this year, I have to report that circumstances left me
with no choice but to use those powers for the first time. Consequently, I formally delegated
responsibility to two of my staff to enter the premises of the IGB for the purposes of obtaining
access to information that had been the subject of repeated requests from my Office.
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From the very beginning of the review, my Office experienced a considerable delay in
obtaining records from the IGB to allow even an initial examination. In fact, it took in excess of
six months, and a substantial amount of effort on the part of my staff, for my Office to receive
a properly presented set of records and a related schedule. An investigator from my Office
was appointed to examine the matter. The investigator’s initial examination in this case and
in another review concerning the IGB highlighted a number of issues, including delays by the
IGB in dealing with requests, failing to provide records to this Office, poor decision making
and case handling and failure to adhere to the provisions of the FOI Act.
The investigator also noted that during the course of the review, the IGB had appointed
no fewer than three members of IGB staff to act as FOI officer and liaise with my Office
at various stages. It was apparent that there was no clear handover of responsibilities or
exchange of information between the FOI officers, a situation which I am certain contributed
to the delay in the review process. In addition, it was clear from the records provided that the
IGB had not in fact identified all the relevant information and records that came within the
scope of the applicant’s original FOI request.
A substantial amount of correspondence, in the form of emails, letters and personal
meetings is recorded in this case. All of the correspondence, from March to September 2014,
records the attempts of the investigator to elicit a satisfactory response from the IGB, to
enable a proper investigation of the matter. However, in late August 2014 the CEO of the IGB
contacted my Office and spoke personally with the investigator on several occasions, in order
to help bring about a satisfactory resolution of the ongoing problem. Notwithstanding the
intervention of the CEO, I concluded that the most effective method of progressing the matter
was to issue a notice under section 37(2) as a prior notice under section 37(1) did not prove
successful. My Office wrote to the CEO on 8 September 2014 to make arrangements for my
staff to visit the offices of IGB in Limerick. That visit took place, by arrangement and with the
cooperation of the IGB, on 25 September 2014, in accordance with the provisions of section
37(2).
It is worth noting that the application for review was first received in my Office in July
2012 and at the time of writing, had not concluded. Consequently, I am not in a position
to comment on the outcome of the review at this time. However, the events recorded here
indicate how important it is for public bodies to ensure that they have effective structures,
supports and resources in place to support the implementation of FOI. Indeed, the Code
of Practice published by the Central Policy Unit is intended to assist public bodies in the
achievement of that objective and I note that section 48(3) of the Act of 2014 requires FOI
bodies to have regard to the Code of Practice in the performance of their functions under the
Act.
Two further section 37 notices were issued to the IGB during 2014 in separate reviews
involving the same requester.
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Section 35
Where I consider that the reasons given by a public body in support of a decision are not
adequate, section 35 empowers me to direct the head of a public body to issue a more
comprehensive statement of its reasons for the decision.
In a review before my Office concerning NMH, I noted that it did not issue an initial decision
on foot of a request received for certain records. Following the requester’s application for an
internal review, a reply issued on 24 October 2013, which was taken to be an internal review
decision. Section 14(5)(c) of the FOI Act provides that notification of a decision on internal
review shall specify, if the decision is to refuse to grant the request wholly or in part,
yy
yy
yy
yy

the reasons for the refusal,
details of any provisions of the FOI Act pursuant to which the request is refused,
the findings on any material issues relevant to the decision, and
particulars of any matter relating to the public interest taken into consideration for the
purposes of the decision.

My Office took the view that the reply that issued to the requester did not adequately address
his request and did not comply with the stated requirements of an adequate internal review
decision.
In the circumstances, my Office issued a formal section 35 notification directing NMH to
furnish to the requester, and to my Office, a written statement of reasons why access to the
records requested was being refused and of any findings on any material issues relevant to
the decision. While I am disappointed that it was necessary to issue such a notification, it is
even more disappointing that I was compelled to issue a section 37 notification in respect of
the same case.
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Key FOI statistics for the year
I wish to acknowledge the efforts made by all the lead agencies that collect statistics for
inclusion in my Annual Report. The charts in this section of my Report can be viewed in
association with the tables of statistics in Chapter 4 and other tables in previous Annual
Reports, available on the Office website at www.oic.ie.
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The total number of requests received by public bodies in 2014 was 20,244, an increase of
almost 7% over the figure for 2013. Accordingly, while the number of requests processed by
public bodies during 2014 also increased by almost 6%, the number of requests on hand at
the end of 2014 has risen to 4,214 (from 3,232 at the end of 2013). Indeed, the number of
requests on hand at the end of 2014 represents an increase of almost 71% on the number on
hand at the end of 2012. I would urge public bodies to carefully monitor their processing rates
to ensure that adequate resources are provided to efficiently manage the volume of requests
received on an ongoing basis.
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Sectoral breakdown of FOI requests to public bodies

Other Voluntary Bodies 1%
Third Level Institutions 2%
Govt. Depts. and State Bodies 32%
Local Authorities 8%
Health Service Executive 37%
Voluntary Hospitals, Mental Health
Services and Related Agencies 20%

As in previous years, Government Departments/State Bodies and the Health Service
Executive account for more than two thirds of all FOI requests received in the year. Similarly,
in line with previous years, the HSE recorded the majority of requests received by a public
body in the year.
There was a significant increase in the number of requests made to the Department of
Justice and Equality in 2014 (920 in 2014 as against 550 in 2013). I am not aware of any
specific factors that contributed to such a significant increase, although I note that the
majority of the requests were for access to personal information - See table 6, Chapter 4.
Other notable increases in the number of requests received (albeit with relatively smaller
numbers) include the Department of the Taoiseach (173 requests received in 2014 as against
91 in 2013), the Department of the Environment, Community and Local Government (180
requests received in 2014 as against 98 in 2013) and the Defence Forces (224 requests
received in 2014 as against 150 in 2013).
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Top ten bodies who received most requests during 2014
Placing

Public Body

2014

2013

2012

1

HSE South

3,074

3,085

3,036

2

HSE West

2,407

2,572

2,429

3

Department of Social Protection

2,193

2,148

1,686

4

Department of Justice and Equality

920

550

594

5

HSE Dublin North East

864

941

912

6

HSE Dublin Mid-Leinster

794

919

830

7

Mercy University Hospital, Cork

715

698

614

8

St James's Hospital

501

488

469

9

Tallaght Hospital

409

264

257

10

HSE National

327

292

262

The HSE and hospitals account for eight of the top ten public bodies in receipt of FOI requests
in 2014. There was a noticeable increase (55%) in the number of requests made to Tallaght
Hospital in 2014 over 2013.

Type of requester to public bodies

Business 4%
Oireachtas members 0.6%
Staff of public bodies 3%
Clients of public bodies 68%
Others 13%
Journalists 12%

Compared to the breakdown of requester types in 2013, the percentages have remained
relatively static. However, there are small percentage increases in the proportion of
journalists and others, with a slight decrease in the percentage of clients of public bodies.
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Type of request to public bodies

2014

15,548

2013

14,909

0%

20%

40%
Personal

4,600

3,980

60%
Non-personal

80%

96

96

100%

Mixed

The percentages for the types of request as displayed in the above chart have remained
broadly similar for the past four years. It will be interesting to note what effect, if any, the
changes in the fees structure mentioned earlier will have on the number of requests made in
2015 for access to non-personal or mixed information.

Release rates by public bodies
Withdrawn 4%
Handled outside FOI 3%
Granted in full 62%
Part-granted 19%
Refused 10%
Transferred 2%

A more detailed breakdown of release rates is contained at table 5, Chapter 4. The percentage
number of requests that were refused has remained reasonably static over the past few
years.
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It is noteworthy that more than 80% of FOI requests are granted either in full or in part. Local
Authorities show the highest percentage number of refusals, at 14%, the same percentage
rate as 2013.

Office of the Information Commissioner (OIC) caseload
Applications for review can be made to my Office by a requester who is not satisfied with a
decision of the public body on an FOI request. Where a decision is made following a review by
my Office, it is legally binding and can be appealed to the High Court only on a point of law.

Applications to OIC 2012-2014
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Applications made to my Office in 2014 increased by 6% over the 2013 figure. The actual
number of applications accepted for review is similar to 2013.
The difference between the number of applications received and accepted is mainly due to a
number of applications being identified by my Office as invalid or premature (before the full
FOI process had been concluded by the public body), or withdrawn by the applicant at an early
stage prior to acceptance.
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Subject matter of review applications accepted by OIC

Release of records – 211
S18 - Statement of reasons – 24
Objections by third parties – 8
S17 - Amendment of records – 7
Fees – 2

As in previous years, the majority of applications accepted by my Office in 2014 concerned the
refusal by public bodies to grant access (release of records) to some, or all, of the information
requested.

Applications accepted by OIC by type 2012 – 2014
60
50
40
% 30

49
40

39

48

44

43

20
10

11

13

0
personal

non-personal
2012

2013

mixed
2014

13

Information Commissioner Annual Report 2014

Outcome of reviews by OIC in 2014

Decision affirmed 45%
Decision annulled 5%
Decision varied 9%
Discontinued 6%
Settlement reached 22%
Withdrawn 13%

In 2014, my Office reviewed decisions of public bodies in 340 cases. This represents an
increase of 31% over the 2013 figure of 258.

Settlements and withdrawals
Applications that are settled, withdrawn or discontinued may follow discussions between the
applicant, the public body and staff from my Office. Withdrawals often follow as a result of
the intervention of my Office and a more detailed explanation of a decision being given to the
applicant by the public body concerned. Settlements usually arise as a result of the public body
releasing additional information during the course of a review.
A number of cases were discontinued in the year by my Office as the applications were
considered to be frivolous or vexatious. I comment further on cases of this nature in Chapter 2.

23

24

Chapter 1:
The Year in Review

Age profile of cases closed by OIC
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This table shows how long it took for a review to be completed by my Office. I am pleased that
my Office was able to record a 7% increase in the number of cases closed within a fourmonth period over 2013.

Age profile of cases on hand in OIC at end 2014
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At the end of 2013, my Office had 72 cases on hand that were more than 1 year old. I am very
pleased to record here that the number of such cases on hand at the end of 2014 had fallen
to nine, a number of which remained open for reasons beyond the control of my Office. This
was as a result of a specific initiative I introduced aimed at achieving an objective of having no
cases over one year old on hand at the end of the year.
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Breakdown by public body of applications for review accepted by OIC
Health Service Executive – 62
Department of Social Protection – 23
Department of Justice and Equality – 18
Defence Forces Ireland – 8
Department of Agriculture, Food and the Marine – 7
Department of Finance – 5
Department of Public Expenditure and Reform – 5
Dublin City Council – 5
Irish Greyhound Board – 5
Legal Aid Board – 5
Other Bodies (4 applications or less) – 109

This chart diagram shows a breakdown by public body of cases that were accepted for review
by my Office in 2014. The top three bodies in 2014 are the same as in 2013. Other bodies (less
than five applications for review accepted) account for 43% of all applications accepted during
the year. Further details on the HSE can be found in table 15, Chapter 4 and in the chart
following this one.

Breakdown of HSE cases accepted by OIC

HSE National – 22
HSE South – 16
HSE West – 11
HSE Dublin Mid-Leinster – 9
HSE Dublin North East – 4
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Deemed refusals
The FOI Act imposes statutory time limits on public bodies for processing the various stages
of an FOI request. Specifically, a decision on an original request should issue within four
weeks and, in the event of an application for internal review, a decision following receipt of
that application should issue within three weeks. A breach of these time limits, whether by
means of no decision at the original request stage, or a late decision at internal review stage,
results in the requester having the right to regard a decision as a ‘deemed refusal’ of access.
Following a deemed refusal at internal review stage, a requester is entitled to apply for a
review to my Office. The charts below show how many requests were deemed refused in the
year at either stage or, indeed, at both.
Deemed refusals (at both stages) 2010 – 2014
50
39
40

35

30

34
30

27
20
10
0
2010

2011

2012

Deemed refusals (at both stages) by body 2014
HSE National – 6
HSE South – 5
HSE Dublin Mid-Leinster – 4
Department of Justice and Equality – 3
HSE West –3
TUSLA: Child and Family Agency – 3
Cork County Council – 2
Irish Greyhound Board – 2
Other public bodies – 6

2013

2014

Information Commissioner Annual Report 2014

Public body – deemed refusal at 1st stage of FOI request
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Of the 252 applications accepted for review by my Office in 2014, 24% were deemed refused
by the public body at the first stage of the applicant’s FOI request. Where a deemed refusal
occurs at this first stage, the requester is entitled to write to the public body concerned and
request an internal review.
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The figure for deemed refusals at the second stage is almost 28%. In a situation where
a request for access to records is deemed refused at the second ‘internal review’ stage,
the requester has a right to apply to my Office for review. In addition, in this situation, the
requester is not obliged to pay a fee to my Office, where the request is for access to records
that are non-personal or mixed.
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General enquiries to the OIC

There was a slight increase in the number of general enquiries made to my Office in 2014,
compared to 2013. The number of enquiries, at 1,274, is the highest number recorded in a
year since 2007.

Fees received by OIC
During 2014, my Office received 104 applications for review where a fee was paid. The total
amount received in application fees by my Office in 2014 was €11,865. A total of €7,350 was
refunded to applicants for the following reasons:
yy €4,950, because the applications in question were either rejected as invalid, withdrawn
or settled;
yy €1,550, because the public body had not issued an internal review decision within the
time limit and was therefore of ‘deemed refusal’ status (section 41 of the FOI Act refers);
yy €850 was refunded to applicants because of situations where decisions were either
annulled, discontinued, or where a fee was not due.
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Statutory Certificates issued by Ministers and
Secretaries General
The FOI (Amendment) Act 2003 introduced provisions whereby certain records could be
removed from the scope of the FOI Act by means of certification by a Minister, or by a
Secretary General of a Department. The relevant provisions, commented on below, are
contained in sections 19, 20 and 25 of the FOI Act and provide that a report specifying the
number of such certificates issued must be forwarded to my Office.
In the FOI Act 2014, the power for Secretaries General to protect records relating to the
deliberative process of a public body was repealed.

Section 19
Section 19 is a mandatory exemption which provides protection for records relating to the
Government or Cabinet. The definition of Government was amended by the 2003 Act to
include a committee of officials appointed by the Government to report directly to it and
certified as such by the written certification of the Secretary General to the Government.
I have been informed by the Secretary General to the Government that no section 19
certificates were issued by him in 2014.

Section 20
Section 20 protects certain records relating to the deliberative process of a public body. In
the case of a Department of State, the Secretary General may issue written certification to
the effect that a particular record contains matter relating to the deliberative process of
that Department. Where such a certificate is issued, the record specified cannot be released
under the FOI Act. Any such certificate is revoked in due course by the issue of written
certification by the Secretary General.
Having consulted with each Secretary General, my Office has been informed that no new
section 20 certificates were issued during 2014.

Section 25
Where a Minister of the Government is satisfied that a record is an exempt record, either
by virtue of section 23 (law enforcement and public safety), or section 24 (security, defence
and international relations) and the record is of sufficient sensitivity or seriousness to justify
doing so, that Minister may declare the record to be exempt from the application of the FOI
Act by issuing a certificate under section 25(1) of the FOI Act.
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Each year, Ministers must provide my Office with a report on the number of certificates
issued and the provisions of section 23 or section 24 of the FOI Act that applied to the exempt
record(s). I must append a copy of any such report to my Annual Report for the year in
question.
My Office has been notified of the following certificates issued under Section 25.
Three section 25 certificates were renewed by the Minister for Justice and Equality in 2014
and they will fall for review in 2016. Another three certificates will fall for review in 2015. One
certificate was issued by the Minister under the equivalent provision (section 34) of the FOI
Act 2014. The new certificate will fall for review in 2016. A copy of the notification is attached
at Appendix I to this Report.
Three certificates were issued under section 34 of the 2014 Act by the Minister for Foreign
Affairs and Trade in 2014. These certificates will fall for review in 2016. A copy of the
notification is attached at Appendix I to this Report.

Staffing matters
As I mentioned earlier in my introduction, the Department of Public Expenditure and Reform
approved the recruitment by my Office of five additional staff members in anticipation of the
expected additional demand for its services arising from the passing of the FOI Act 2014 and
its extension to all public bodies. Sanction was also received to fill a number of vacancies at
Investigator level.
I want to welcome each of the staff members who joined my Office in 2014. I also want to
thank everyone for their support, drive and commitment to the work of the Office in 2014. I
mentioned earlier how the year is noted for its successes. My staff and I are determined to
build on that success and I anticipate that my Annual Report for 2015 will reflect another year
of achievements and successes.
My thanks to Elizabeth Dolan and Stephen Rafferty, Senior Investigators for their drive,
commitment and expertise throughout the year, and to Melanie Campbell and Edmund
McDaid for their assistance in compiling this Report.
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Irish Examiner – 07/11/2014

Irish Times – 20/10/2014

Irish Times – 17/10/2014
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Chapter 2: Issues Arising
This Chapter highlights issues which arose during the year concerning the operation of the
FOI Act.
The issues discussed are:
yy
yy
yy
yy
yy
yy

Office workload
S32 non-disclosure provisions
Missing records
Voluminous FOI requests
Frivolous or vexatious requests
Appeals to the Courts

Office workload
As I outlined in Chapter 1, the implementation of revised structures and work process
following an organisational review and the recruitment of a number of additional staff
members during 2014 has resulted in significant increases in productivity for the year.
While the revised structures and processes and the recruitment of staff were necessary
measures to help my Office deal with the significant backlog of work on hand at the start
of the year, it was also very important that my Office could position itself to readily manage
the anticipated increase in work arising from the introduction of new FOI legislation. As it
transpires, the anticipated increase in demand is not now likely until the second half of 2015.
Nevertheless, the tremendous work carried out in 2014 in addressing the backlog of work on
hand has enabled us to prepare the groundwork for the expected increased demands on our
services in the months ahead.
I have set challenging objectives for my staff this year to ensure that we build upon the strong
performance achieved during 2014. Amongst other objectives, I am keen to ensure that
the time taken to conduct reviews continues to fall and moves ever nearer to the statutory
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requirement that reviews are completed, in so far as practicable, within four months.
Certainly, by the end of 2015, I am hopeful that my Office will have no cases older than eight
months on hand. Achievement of this objective would represent a significant improvement on
recent years.

Section 32 non-disclosure provisions
It is now almost two years since Emily O’Reilly presented the Third Report of the Information
Commissioner to the Joint Committee on Finance, Public Expenditure and Reform under
section 32 of the FOI Act.
Section 32 provides for the mandatory refusal of access to records whose disclosure is
prohibited, or whose non-disclosure is authorised, by other enactments. The section
subordinates the access provisions of the FOI Act to all non-disclosure provisions in statutes
except for those cited in the Third Schedule. The Act provides for the review by the Joint
Committee of the operation of any enactments that authorise or require the non-disclosure
of records, to determine whether they should be amended or repealed, or be added to the
Third Schedule.
In my 2013 Annual Report, I expressed my disappointment that the Joint Committee’s report
of its deliberations remained outstanding. I suggested that the then FOI Bill presented an
excellent opportunity for including any amendments to the Third Schedule as recommended
by the Joint Committee. One year later, the report of the Joint Committee’s deliberations
remains outstanding.
It is noteworthy that the Houses of the Oireachtas saw fit to ensure that the requirement to
review non-disclosure provisions would remain in place in the FOI Act 2014. Under section 41,
all Government Ministers must furnish to the Joint Committee a report on the enactments
within their respective areas of governance that contain provisions prohibiting the disclosure
or authorising the non-disclosure of certain records. Under section 41(6), the first such
report must be furnished within 30 days after the fifth anniversary of the day on which the
last report, under section 32 of the Act of 1997, was furnished and subsequent reports must
be furnished every five years thereafter.
Under the Act of 1997, the Ministers were due to submit their first reports to the Joint
Committee by 21 April 1999 and to submit subsequent reports every five years thereafter. Had
the provisions of the Act been strictly adhered to, the Ministers would have submitted their
fourth reports by 21 May 2014 for consideration by the Joint Committee. As things stand, the
third reports remain to be considered.
It seems to me that delay in consideration of the third round of reports brings with it an
opportunity to bring the process back on track for future reporting requirements and in line
with the provisions of the Act of 2014. Rather than require Ministers to submit the fourth
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round of reports that were due in 2014, it may be preferable for the Joint Committee to report
on its deliberations of the reports currently before it and to require the Ministers to submit
their next reports by 21 May 2019 and every five years thereafter. I intend to pursue this
matter with the Department of Public Expenditure and Reform.

Missing records
Section 10(1)(a) of the FOI Act allows a public body to refuse a request where the records
sought cannot be found after all reasonable steps to ascertain their whereabouts have been
taken. In December 2014, I upheld a decision of the HSE to refuse access to certain medical
records under section 10(1)(a) in circumstances where records that were known to exist were
missing. The request was for medical records held by St. John’s Community Hospital, Sligo.
I upheld the HSE’s decision reluctantly, given that no acceptable explanation for the absence
of the relevant records had been given. The full decision can be viewed on my Office’s website
at www.oic.gov.ie (Case No 130242 - Ms GK and the Health Service Executive). More specific
details of the case are set out in Chapter 3.
When reviewing the decision of a public body to refuse a request under section 10(1)(a),
I have regard to the evidence available to the decision maker and the reasoning used by
the decision maker in arriving at his/her decision and I also assess the adequacy of the
searches conducted by the public body in looking for relevant records. The evidence in such
search cases generally consists of the steps actually taken to search for records, along with
miscellaneous other evidence about the record management practices of the public body, on
the basis of which the public body concluded that the steps taken to search for records were
reasonable. On the basis of the information provided, I form a view as to whether the decision
maker was justified in coming to the decision that the records sought do not exist or cannot
be found.
In the particular case in question, while I formed the view that it was unlikely that the records
sought were mislaid or misfiled and while it appeared to me that the situation concerned
one of possible wilful removal of records from a patient’s file, I was satisfied that extensive
searches were carried out by the HSE for the records and that further searches are unlikely
to result in them being found. Therefore, I had no option but to conclude that the decision of
the HSE was justified on the basis of Section 10(1)(a) of the FOI Act.
Nevertheless, given my serious concerns on the matter, I decided to bring the case to
the attention of the Director General of the HSE following the conclusion of the review.
Subsequently, in early February 2015, I received a reply from the HSE’s Area Manager for
Sligo/Leitrim/West Cavan. The Area Manager stated that every effort was made to trace the
patient records and that a policy to deal with patient files within the relevant HSE area is
being rolled out. He also acknowledged shortcomings in the processing of the FOI request
and he assured me that procedures have been put in place to ensure that this does not
happen again.
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I appreciate the proactive response of the HSE to my concerns. I also wish to acknowledge
that the circumstances of this case highlight issues within a specific area of the HSE and not
a systemic nationwide issue within the HSE generally. However, the issues pertinent to this
case can offer valuable lessons to any public body about record management practices and
their obligations in responding to FOI requests. It is also noteworthy that the Act of 2014 now
provides, at Section 52, that a person who destroys a record with intention to deceive shall be
guilty of an offence and be liable on summary conviction to a fine.

Voluminous FOI requests
Section 10 of the FOI Act allows a public body to refuse access to records on certain
administrative grounds. Section 10(1)(c) provides that a request may be refused if granting
the request would, by reason of the number or nature of the records concerned or the nature
of the information concerned, require the retrieval and examination of such number of
records or an examination of such kind of the records concerned as to cause a substantial
and unreasonable interference with or disruption of work of the public body concerned.
However, section 10(2) requires that such “voluminous” requests shall not be refused under
section 10(1)(c) unless the public body has assisted, or offered to assist, the requester in
amending the request so that it no longer falls within the parameters of 10(1)(c). Thus, a
public body cannot rely on section 10(1)(c) where it has not assisted or offered to assist the
requester as required by section 10(2).
I am aware of a growing number of applications made to my Office where public bodies
have refused FOI requests under section 10(1)(c) without having first assisted or offered to
assist the requester in amending the request so that it no longer falls within the parameters
of 10(1)(c). The requirement to assist as set out in section 10(2) is mandatory. Accordingly,
where such cases come before my Office, I generally annul the public body’s decision to
refuse the request. The effect of such an annulment is that the public body is required to
make a new, first instance, decision in respect of the original request, and to offer assistance
to the requester in accordance with the provisions of section 10(2), should this be deemed
necessary.
While section 10(1)(c) is in place to prevent substantial and unreasonable disruption to the
work of the public body, there is an onus on public bodies to ensure that the provision is
correctly applied. It has been my experience that requesters are quite often prepared to
amend their requests to make them more manageable, to the benefit of all concerned. Of
course, if the requester refuses to amend the request, the public body is fully entitled, at that
stage, to make a determination as to whether or not the request should be refused under
section 10(1)(c). Correct application of the provision will prevent the necessity for annulments
by my Office and for requests to be dealt with afresh.
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Frivolous or vexatious requests
While I have outlined some of the more significant decisions of my Office for 2014 in Chapter
3, I want to draw particular attention to an issue that arose in a small number of applications
for review made to my Office. On a number of occasions during 2014, I have had cause to
consider whether certain requests are frivolous or vexatious or form part of a pattern of
manifestly unreasonable requests.
This issue may arise for consideration in one of two ways. Firstly, a public body may refuse
a request under section 10(1)(e) of the Act if it considers that the request is frivolous or
vexatious, or forms part of a pattern of unreasonable requests from the same requester
or other requesters acting in concert. Such decisions are subject to review by my Office.
Secondly, section 34(9)(a)(i) of the Act provides that I may refuse to accept an application for
review or discontinue a review if I form the opinion that the application for review is frivolous
or vexatious.
I consider a request or an application to be “frivolous or vexatious” within the meaning of
the FOI Act where it either is made in bad faith, or forms part of a pattern of conduct that
amounts to an abuse of process or an abuse of the right of access. In my view, the refusal of
requests on the grounds that they are frivolous or vexatious is not something that should be
undertaken lightly. The FOI Act demands that FOI bodies meet very high standards in dealing
with requests. However, I am also of the view that the legislation assumes reasonable
behaviour on the part of requesters.
In recent years, all public bodies, my Office included, have faced significant challenges
in meeting increased demands with fewer resources. Notwithstanding those increased
demands, I have been keen to stress that FOI is a core function of public bodies and is not
something that can be afforded lesser weight than other statutory functions when balancing
competing demands. On the other hand, I am keen to ensure that requesters do not abuse
the important rights afforded to them under the FOI Act. I am also concerned to ensure that
the scarce resources of my Office are not abused.
During the year, I discontinued two reviews from the same applicant as I formed the opinion
that the applications for review were vexatious. I found that the purpose of the applicant’s
requests to the public body was directed at an objective unrelated to the access process and
that they were submitted to the body for what I considered to be nothing other than nuisance
value.
It is worth noting that in 2013 the former Commissioner also discontinued seven separate
review applications made by the same applicant to the same public body, on the ground that
those applications were frivolous or vexatious. The details of those cases are set out in more
detail in the following section concerning appeals to the superior courts.
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In exercising my discretion to discontinue the two reviews in 2014, I considered that both
related to a long-standing grievance the applicant had with the public body concerned and
that they formed part of the same pattern of conduct amounting to an abuse of process as
that identified by the former Commissioner.
I will continue to ensure that my Office’s limited resources are put to the best use possible
and I will continue to expect reasonable behaviour on the part of requesters.

Appeals to the Courts
For the first time since the inception of my Office, an applicant for review applied to the
High Court for an Order directing my Office to complete the review in his case. The review
had been suspended pending the outcome of a related High Court appeal concerning the
same applicant, details of which are described in more detail below (Westwood Club and the
Information Commissioner). At the time of writing, the matter stood adjourned by the Court
to allow my Office to consider the application for review.
A party to a review, or any other person who is affected by a decision of my Office, may appeal
to the High Court on a point of law. A decision of the High Court can be appealed to the Court
of Appeal. Four appeals of decisions of my Office were made to the High Court in 2014, three
by the applicant and one by the public body. Ex-tempore judgment was delivered in one
of the four cases (see below) while the case that had been brought by the public body was
remitted back to my Office by agreement. The two remaining High Court appeals are listed for
progression in 2015.
Two appeals of decisions of the High Court were made to the Court of Appeal in 2014, one
by the applicant and one by my Office. At the time of writing, my Office had not made a final
determination on whether to proceed with its appeal. The remaining case is listed for hearing
later in 2015.
No Supreme Court judgments were delivered in 2014.
As I mentioned above, an ex-tempore judgment was issued in one case in 2014. In the case in
question, (Case 120129 – Mr X and the Health Service Executive) the applicant appealed my
Office’s decision to uphold a decision of the HSE to refuse access to certain records held on a
file relating to an assessment of the applicant’s son.
Counsel for my Office argued that the applicant had not identified in his appeal a point of law
as required by the FOI Act. It was brought to the Court’s attention that the applicant had been
informed of this issue through the exchange of affidavits.
Mr. Justice Eager delivered judgment after a brief period of consideration. He found that no
point of law had been identified by the applicant and that the appeal was not in keeping with
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Order 130 of the Rules of the Superior Courts which requires that a ground of appeal and
point of law be stated. He therefore dismissed the appeal.
Three written High Court judgments were delivered in 2014. The full texts of the judgments
are available on www.oic.gov.ie. What follows is a brief summary of the main points in the
cases.

Minister for Health and the Information Commissioner [2013] 265 MCA.
Judgment of Mr. Justice O’Neill, 9 May 2014
Background
The applicant applied to my Office for a review of the decision of the Department of Health
to refuse his request for a copy of a transcript of a meeting he had with Mr Justice Thomas
Smyth in connection with an inquiry conducted by Mr Justice Smyth into certain matters
relating to Our Lady of Lourdes Hospital Drogheda, commonly referred to as the “Drogheda
Review”. The Department refused the request on the ground that it did not hold the records in
question for the purposes of the FOI Act.
Issue
The Department argued that the transcripts were the property of Mr Justice Smyth and were
lodged with it for safekeeping only. My Office found that the records were both held by, and
under the control of, the Department under section 2(5)(a) of the FOI Act. My Office annulled
the Department’s decision and directed it to process the FOI request. The Department
appealed my decision to the High Court
Conclusion of the Court
The Court found that mere lawful possession of a document was not sufficient to make the
document amenable to disclosure under the FOI Act on the basis that it was “held” by the
public body within the meaning of section 6(1) of the FOI Act.
On the matter of whether the records were under the control of the Department, the Court
found that because of his independent status as reviewer and because the documents at
issue were brought into existence by Mr. Justice Smyth for the purposes of the review, the
only party who could assert any proprietorial interest or any other form of legal control over
the documents was Mr. Justice Smyth.
The Court found that the records were not held by, or under the control of, the Department
for the purposes of the FOI Act and it upheld the Department’s appeal.
While my Office has submitted an appeal of the High Court’s decision to the Court of Appeal,
no decision had been taken at the time of writing as to whether the appeal will proceed.
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Westwood Club and the Information Commissioner [2013] 176 MCA.
Judgment of Mr. Justice Cross, 15 July 2014
Background
The applicant applied to my Office for a review of a decision of Bray Town Council to refuse
access to records held by the Council concerning Bray Swimming Pool and Sports Leisure
Centre Limited (the company).
Issue
During the course of the review, the Council accepted that it held certain records as
shareholder of the company but it argued that such records were commercially sensitive and
exempt from release under section 27(1)(b) of the Act. It also argued that any other relevant
records that were held by the company were not under its control and were not subject to
the Act. Section 2(5)(a) of the Act provides that a reference to records held by a public body
includes a reference to records under the control of the body.
My Office affirmed the decision of the Council to refuse access the records at issue on the
basis that certain records held by it were commercially sensitive. My decision also affirmed
that other records as held by the company were not under the Council’s control such that they
could be deemed to be held by the Council under section 2(5)(a) of the FOI Act. The applicant
appealed that decision to the High Court.
Conclusion of the Court
The Court found that my Office erred in relation to the burden of proof in a preliminary
views letter to the applicant in so far as it purported to place the onus on the applicant of
demonstrating that the records held by the Council should be released. Cross J. found that
my Office’s decision was fatally undermined by the failure to repudiate the statement in the
preliminary view concerning the burden of proof and by the incorporation of the reasoning in
the preliminary view in the decision without such a repudiation.
On the matter of the records held by the company, the Court found that my Office failed to
adequately consider all relevant matters in relation to the issue of control. The Court found
that my Office had not considered that the Council had provided a loan in excess of €10million
to the company and that my Office did not take into account the fact that the company was in
the possession of the property under a lease that was not commercially viable.
By Order dated 23 October 2014, my decision was discharged and the matter was remitted
to my Office for further consideration. The Court further ordered that the decision was to be
made within ten weeks of the date of the Order by a decision maker other than those involved
in the making of the initial decision. A new decision was made by me in December 2014 and
is available to view on my Office’s website (Case 140287 – Mr X and Bray Town Council).

Patrick Kelly and the Information Commissioner [2013] 325 MCA.
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Judgment of Ms. Justice Iseult O’Malley, 7 October 2014
Background
The applicant submitted seven separate applications to my Office for review of decisions
taken by University College Dublin (UCD) in relation to requests he made under the FOI Act.
All seven requests related in some way to a long-standing grievance the applicant had with
UCD. The former Commissioner found that the applicant’s use of the FOI Act constituted part
of his strategy for furthering and/or prolonging that grievance and also constituted a pattern
of conduct which suggested an abuse of the FOI process. She exercised her discretion to
discontinue all seven applications under section 34(9)(a)(i) of the FOI Act, on the basis that
the applications were vexatious. The applicant submitted an appeal to the High Court.
Issue
The applicant argued, amongst other things, that the former Commissioner did not correctly
interpret the phrase “frivolous or vexatious” in arriving at her decision. He also argued
that his right to fair procedures was breached, insofar as submissions made by UCD to my
Office were not made available to him for comment, prior to the decision to discontinue his
applications for review.
The applicant further argued that the Senior Investigator who filed the affidavit in relation to
the Court proceedings in November 2013 did not have delegated authority to do so as the post
of Information Commissioner was vacant at the time.
Counsel for my Office argued that the decision to discontinue the reviews was not a decision
taken following the reviews, and as such no appeal lies against a decision by the Information
Commissioner to discontinue a review.
Conclusion of the Court
The Court found that the statutory appeal process is intended to relate to points of law arising
from substantive decisions of the Commissioner following a review and not to a decision
of the Commissioner as to whether to carry out a review or to discontinue one that has
commenced. The Court held that it had no jurisdiction to entertain the appeal.
Nevertheless, in the event that it might be mistaken, the Court went on to consider the test
applied by the former Commissioner for determining whether an application is frivolous or
vexatious. O’Malley J. found that the former Commissioner did not err either in the legal test
to be applied or in its application to the facts.
O’Malley J. stated that in determining whether an application to the Information
Commissioner should be described as vexatious, the Commissioner was entitled by statute to
use her discretion. She found that there was no obligation on the Commissioner to prove the
applicant’s state of mind and that inferences may be drawn on a common sense basis from a

41

42

Chapter 2:
Issues arising

pattern of conduct
On the matter of delegated authority, the Court held that it is not the law that the staff of
public service bodies lose their legal right to continue to do their jobs and to make the
decisions that they were previously authorised to make every time there is an interregnum
in the position of head of such agency. The Court dismissed the applicant’s appeal. The
applicant has since appealed the Court’s decision to the Court of Appeal.
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Formal decisions
In 2014 a total of 340 cases were reviewed by my Office, of which 202 went to a formal
decision (59% of all reviews completed). The remaining 138 cases were closed by way of
discontinuance, settlement or withdrawal (see Table 16, Chapter 4).
The outcomes of the reviews that went to formal decision in the years 2011 to 2014 are
highlighted and compared as percentages in the table below.
Percentage comparison of formal decisions 2011 - 2014
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As is clear from the above table, the percentage number of decisions annulled by my Office in
2014 is significantly less than the number annulled in 2013. This is primarily due to a fall in the
number of cases (compared with 2013) where my Office found it necessary to annul the decision
of the public body for its failure to adhere to certain mandatory provisions of the FOI Act.
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Significant decisions
Martina Fitzgerald, RTÉ and the Department of Justice and Equality –
Case no. 130165
At the end of 2014 I issued a decision relating to the direct provision of accommodation and
ancillary services to asylum seekers by the Reception and Integration Agency (RIA) of the
Department of Justice and Equality. Ms Martina Fitzgerald, an RTÉ journalist, sought access
to records of inspection reports for eight named Asylum Centres and detailed information
relating to the direct provision of support for those seeking asylum in Ireland for the period
2011 to 2012.
Ms Fitzgerald specifically requested access to the general information gathered for statistics
published in the annual report. At a late stage in this review it came to light that the RIA
maintained a database which contained some of the information covered by the request. It
would appear that this database was used to produce the statistics for the annual report, yet
it seems that it was not examined by the Department until my Office pursued the question
of whether records existed from which the annual report data was collated. Ms Fitzgerald
specifically asked for this type of information and, in my view, relevant records could have
been retrieved from this database in the form of a report or otherwise and considered for
release where the FOI Act provided for this.
Furthermore, it seems that no consideration was given by the Department to the provision of
redacted records, where appropriate, as provided for in section 13 of the FOI Act. It is most
unsatisfactory that the database records should have been brought to the attention of my
Office at such a late stage when, clearly, they should have been considered in 2012.
My Office varied the decision of the Department in the case. While affirming the decision
to refuse access to the personal information of individuals recorded on the database and
in the records sought, it directed the release of the remaining withheld records subject to
redaction of the personal information of individuals. My Office also annulled the decision to
refuse part of the request under section 10(1)(c) on the ground that it was voluminous as
the Department had not complied with the requirements of section 10(2) to assist or offer to
assist Ms Fitzgerald to amend the request so that it would no longer fall to be refused under
that section.
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Ms GK and the Health Service Executive – Case no. 130242
A woman applied to the HSE for copies of her uncle’s medical records relating to his care
in St. John’s Hospital, Sligo. When she received the records, some pages were missing. The
missing pages related to days on which the family had concerns about the care of their uncle.
The HSE’s internal review decision of 26 July 2013 stated that, following a search conducted
by the Director of Nursing at the Hospital, no clinical medical records for the dates outlined
could be found.
At no stage during the course of the review was the HSE in a position to offer an acceptable
explanation as to why the records were missing. It was clear that the records concerned had
been created by Hospital staff and placed on the patient’s file but at some point the records
went missing.
In cases where concerns arise in relation to a person’s care, the availability of
contemporaneous medical notes may be critical to addressing any issues arising regarding
the care and treatment of the patient, and the absence of such records was a matter of
serious concern, not just in the context of FOI, but in a broader context. Having examined the
file and the responses of the HSE to the initial search queries raised by my Office, it appeared
to me that the question of possible wilful removal of records from a patient’s file arose. From
the various accounts of what happened, it appears that the patient’s file was brought along to
a meeting that staff had with the applicant on 14 January 2013 but that it was not opened at
that time. The fact that certain pages were missing came to light when the FOI request was
made.
My staff asked the HSE if any investigations or enquiries had been conducted or if the matter
had been referred to An Garda Síochána. In response, the HSE stated that it was not able
to establish any prima facia case to warrant a disciplinary investigation. It also said that
involving the Gardaí would be a matter for local management and that they would not be
called in the absence of evidence of a crime. Notwithstanding the HSE’s response, my Office
formed the view that it was unlikely that the records were mislaid or misfiled.
Nevertheless, my role in cases where records sought cannot be found is limited to
determining whether the public body has taken all reasonable steps to ascertain their
whereabouts. This means that I must have regard to the evidence available to the decision
maker and the reasoning used by the decision maker in arriving at his/her decision and
also must assess the adequacy of the searches conducted by the public body in looking for
relevant records.
According to the HSE responses, the records at issue were present at meetings between the
applicant and Hospital staff on 17 December 2012 and 14 January 2013, though they were
not used at either meeting. Based on the recollection of a staff member, the HSE stated that
“following an FOI request [a HSE member of staff] checked the file and the portion of the
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nursing notes, now missing, was present. The file was on the Rehab Unit overnight and on
the following morning three pages of the nursing notes had been removed”. The HSE stated
that a comprehensive search of the filing room, Rehab Unit, Day Hospital and other Units,
and Nursing administration offices, was conducted at the time but the missing notes were
not located. The HSE also stated that Hospital Administration interviewed all relevant staff
regarding the disappearance of these notes, i.e. nursing staff, clerical staff and the relevant
Medical Officer. This process included interviewing certain staff members whose names were
suggested by the applicant as being amongst those who witnessed the relevant notes prior
to their disappearance. According to the HSE, five members of staff have tried to locate the
missing records.
While it is a matter of serious concern that personal medical records held by the HSE can
go missing in a case such as this, my Office has no powers to direct public bodies as to how
to manage their records. Furthermore, while I am glad to note that, during the course of
the review, the HSE informed my Office that as a result of this incident, changes had been
made to records management arrangements in the Hospital, including more secure storage
arrangements and restrictions on access to medical records, it is understandably very
disappointing and upsetting for the applicant that she has not been able to obtain copies of
the records. However, having regard to the details of the searches undertaken by the HSE
in its efforts to locate the records, I had no option but to conclude that the HSE had taken all
reasonable steps to locate the records and that it was therefore justified in deciding that the
records could not be found.

Ms Fiona Gartland and the Courts Service - Case no. 130140
This review concerned the refusal by the Courts Service to release details of expenses
claimed by each judge of the Supreme Court, High Court, Circuit Court and District Court for
the year 2012.
The Courts Service provided the applicant with an explanation of the types of expenses
claimed by judges and with tables detailing expenses claimed by all judges for 2012 with the
names of the judges withheld. The Courts Service argued that the disclosure of the details of
the expenses claimed by each judge was personal information and was exempt from release
under section 28 of the FOI Act. It also argued that the information was exempt from release
under section 24 of the Act on the basis that release of the details could reasonably be
expected to affect adversely the security of the State.
I accepted that, in a general way, details of expenses claimed by individual judges can be
said to be information relating to the financial affairs of those judges and so comes within
the definition of ‘personal information’ for the purposes of the Act. However, I noted that the
information relates to the judges in their roles as public officials and to payments made to
them in connection with their public duties. In one of the earliest cases decided by my Office
(Case no. 99168), the then Commissioner found that expenses paid to the elected members
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of the Houses of the Oireachtas to defray expenses incurred by them in discharging their
functions as public representatives, did not arise out of some private aspect of the claimants’
lives. I found that the same considerations applied in this case. As such, I found that the
public interest in ensuring accountability for the use of public funds outweighed any right to
privacy which judges might enjoy in relation to details of their expenses claims.
Section 24(1)(a) provides that a head may refuse access to a record if it could reasonably be
expected to affect adversely the security of the State. It was argued that the disclosure of
details of travel expenses paid to individual judges would allow for the identification of judges
who are away from home frequently, that the availability of such information could pose a
risk to judges and/or their families, and that a threat to the safety of a judge or his/her family
might be used to compromise judicial independence, thereby affecting the security of the
State, particularly in political cases and cases being heard in the Special Criminal Court.
Having considered the arguments made, I found that the harms identified were speculative
in nature and that it was not reasonable to expect that the security of the State would be
adversely affected arising from the disclosure of expenses paid to individual judges in 2012.
I noted that granting the request would disclose nothing more than the overall amount of
expense payments claimed by specific judges for expenses incurred in the course of the
performance of their functions during 2012. It did not appear to me that regard was had to
the fact that the information at issue was historic and that the level of detail did not extend
beyond describing the general nature of the expense, i.e. in respect of travel, subsistence,
or judicial attire and incidental expenses. I also noted that the identities of which judges are
sitting in a number of the courts on any given day can usually be discerned from the Legal
Diary published on the website of the Courts Service and that such information published in
the Legal Diary, already publicly available, did not appear to be considered an undue security
risk.
I found that the Courts Service had not justified its decision to refuse access to the details of
the expenses claimed by each judge and I directed the release of the information sought.

Cork City Council and the Department of the Environment, Community
and Local Government - Case no. 140144
In this case, a request was made to the Department of the Environment, Community and
Local Government for copies of management letters that were issued to city, county and town
managers in respect of statutory audits conducted by the Department’s Local Government
Audit Service (LGAS) in respect of the financial years 2010, 2011 and 2012. The Department
consulted all City and County Councils under section 29 of the FOI Act before a decision was
made to release the records in the public interest. Cork City Council applied to my Office for a
review of that decision.
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The records at issue comprised letters prepared by the Department as part of their audit
of the Council’s annual financial statements for the relevant years. The Council argued that
the records sought were exempt from release under section 27 of the FOI Act. While that
section provides for the protection of commercially sensitive information, there appears to be
some uncertainty as to whether it might apply to protect the commercial interests of public
bodies. As a general principle, I accept that section 27 is primarily aimed at protecting the
commercial interests of parties engaged in commercial activity. As such, it is not clear to me
that it is entirely appropriate for a public body, which is engaged in the provision of public
services, to seek to claim exemption under section 27 to protect its financial interests. I take
the view that such protection generally lies in the exemption provided for at section 31 of the
FOI Act which is concerned with protecting the financial and economic interests of the State
and public bodies.
Nevertheless, I was prepared to accept in the circumstances of this case that the FOI Act
does not prohibit the Council from relying upon the provisions of section 27(1)(b) where it is
claiming that the disclosure of the management letters at issue could reasonably be expected
to result in it incurring a material financial loss.
The Council argued that the letters could highlight weaknesses which could give rise to
material financial losses if released. However, it did not identify any specific information
in the records whose release could reasonably be expected to give rise to the harm
envisaged. My Office took the view that where audits identify weaknesses in internal control
mechanisms, there is a public interest in knowing that such weaknesses have been identified
and that public bodies are being held to account in terms of addressing those weaknesses.
The Council also argued that the principle of openness and transparency is well served by
separate published reports by the LGAS and the Audit Committee wherein each and every
concern they have can, and is, expressed and subsequently debated by elected members and,
indeed, reported in the press. However, my Office found that this does not mean that further
mechanisms for increasing such openness and transparency are not in the public interest.
My Office found that any public interest in withholding the records at issue was clearly
outweighed by the public interest in granting access and directed the release of the records.

Mr X and the Broadcasting Authority of Ireland (BAI) - Case no. 120260
This case involved the BAI’s investigation into the RTÉ “Prime Time Investigates - Mission
to Prey” programme that was broadcast on 23 May 2011 and resulted in the defamation of
an Irish priest who had previously served as a missionary in Kenya. The BAI’s Investigation
Report was published in full in May 2012, but the issue before me was whether the BAI was
justified in refusing access to the interview notes and written submissions made by or on
behalf of RTÉ and the individual programme makers in relation to the investigation.
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In my decision, I recognised that the principle of “journalistic privilege” is well established in
Irish and European law, i.e. that journalistic source material is entitled to special protection
in order to ensure the free flow of information to journalists and thus safeguard freedom
of expression. In the circumstances, I accepted that broadcasting investigations generally
require confidentiality in order to be effective and that the BIA’s decision was justified under
section 21(1)(a) of the FOI Act, in light of the significant harm that would arise from disclosure
of the records concerned.

Mr X and the Department of Justice and Equality – Case no. 120291
Later in 2015, the FOI Act 2014 will apply to administrative records held by An Garda Síochána
in relation to human resources, finance and procurement matters. It will not apply to records
held concerning its operational functions. Nevertheless, situations occasionally arise where
the question of access to records created by An Garda Síochána and held by public bodies
subject to FOI is raised.
The record at issue in this case was the Garda report to the Department on the Phoenix
Park concerts in July 2012 that had resulted in “serious incidents of public disorder”.
The Department refused to grant access to the report under sections 23(1)(a)(iii) (law
enforcement and public safety) and 26(1)(a) (information obtained in confidence) of the
FOI Act. Both the Department and An Garda Síochána expressed concerns about records
containing information about policing methodologies being made public. They maintained
that disclosure of information contained in the report, “no matter how apparently innocuous”,
could reduce the ability of An Garda Síochána to protect life and property.
However, the FOI Act does not exempt Garda reports to the Minister as a class. Neither An
Garda Síochána nor the Department identified the policing procedures or methodologies
that were considered to be at risk in this case. It was also not explained how any harm could
reasonably be expected to arise in the event of the release of the report. Moreover, I found no
basis for concluding that the release of the report would be likely to have any deterrent effect
on the supply to the Minister or the Department of similar such information in the future. I
concluded that the report should be released in full, subject to certain agreed redactions.

Mr. P and the Health Service Executive (HSE) & Our Lady’s Hospital for
Sick Children - Case nos. 090261/62/63
This was a remitted case dating from 2009 (and originally from 2000) involving requests made
by the applicant for access to records relating to himself and his former step-daughter, Ms X,
who was a 20-year old university student at the time of my decision. The records concerned
alleged child sexual abuse, but there was evidence that the allegations had been made for
malicious purposes. Regardless of the evidence of malice, however, the records concerned
deeply troubled family circumstances.

51

52

Chapter 3:
Decisions

In my decision, I clarified my approach to the public interest balancing test, having regard to
the judgment of the Supreme Court in the Rotunda Hospital case. I noted that an objective
rather than a subjective standard applies in relation to the public interest. In relation to the
question of procedural fairness, I explained there is a strong public interest in revealing
information that would shed light on whether the HSE and the Hospital carried out their
functions in a manner that was consistent with the principles of natural and constitutional
justice as well as the right to privacy. I emphasised, however, that the public interest test
does not give me the authority to investigate complaints against public bodies or to act as an
alternative dispute mechanism with respect to actions taken by public bodies. In light of the
records that had already been released to the applicant, which satisfied the public interest in
openness and accountability to some degree, I concluded that, on balance, the public interest
in granting access to the remaining records at issue was not sufficiently strong to outweigh
the public interest in upholding the privacy rights of the third parties concerned.
[Note: This decision has been appealed to the High Court by the applicant.]

Mr X and the Department of Transport, Tourism and Sport - Case no.
090077
In late 2008, the applicant made a 34-part request to the Department, for records concerning
bus routes and services, State aid, audits, inspections, statutory interpretation, advice,
communications, diesel rebate and prices, and other matters. He had submitted this
request after the Department had asked him to narrow down an earlier, similar request. The
Department then processed the modified request, and the applicant ultimately appealed its
decision to this Office in March 2009. My decision issued on 13 November 2014.
It is very regrettable that it took five years to issue my decision in this case. Quite simply, up
to now, my Office did not have the necessary staff resources to devote to the many broadranging and varied aspects of this application for review. In any case, such a delay has
implications for the currency of records released. In this particular case, in the intervening
years, certain functions of the Department, and its control of related records, transferred to
the National Transport Authority (NTA). As the NTA could not be joined to my review, I took
the view that I no longer had remit to consider any records relevant to the request that were
now held by the NTA. While those records might ultimately have been found to be exempt, I
nonetheless accept that the delay in processing this review was unacceptable. However, I am
confident that my Office’s revised processes will ensure that such an unacceptable delay will
not arise again.
While my review considered whether the Department had justified its decision not to fully
grant the records it considered relevant to the various parts of the request (which refusals
I largely upheld), I consider that the Department would have been entitled to refuse the
applicant’s request at the outset, in its entirety, under section 10(1)(c) of the FOI Act. This is
an administrative ground for refusal, which is applicable if granting the request would require
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the retrieval and examination of such number or kind of records as to cause a substantial
and unreasonable interference with or disruption of the work of the public body concerned.
The provision recognises the extent to which the retrieval and examination of records might
impact on the work of public bodies, and it can be relied upon once the body has helped, or
offered to help, a requester to amend their request so that it becomes more manageable
from the body’s perspective (section 10(2) refers).
The request in this case sought 34 different categories of record, some of which are listed
above. All except three elements of the request were very broadly and vaguely framed
(such as seeking “documentation of any kind relating to” the particular subject matter).
Some records dating from 1990 i.e. before the commencement of the FOI Act, were sought.
I regularly encourage public bodies to engage with FOI requests proactively and the
Department’s decision to deal with this FOI request was evidently in keeping with the spirit
of the FOI Act. However, processing the request and internal review, and dealing with this
Office’s review, clearly placed a burden on the Department of a kind that, in my view, was not
intended by the Oireachtas when passing the FOI Act.

Mr X and Meath County Council – Case no. 120210
This case has its background in actions taken by Meath County Council on a planning
enforcement matter. The applicant sought records concerning two Enforcement Notices that
the Council had issued to him in 2004 and 2009, both of which concerned alleged breaches of
planning permission granted to the applicant and his building company in 2002. In 2006 and
2010, the Courts found the Notices to be, respectively, invalid and procedurally flawed.
The Council claimed that the records it had considered, which it created further to the court
cases, continued to attract litigation privilege. Records that would be exempt from production
in proceedings in a court on the ground of legal professional privilege are exempt from
release under section 22(1)(a) of the FOI Act.
In considering the Council’s claim of litigation privilege, I had regard to the judgment of
21 March 2014 of Finlay Geoghegan J., in the case of University College Cork - National
University of Ireland v the Electricity Supply Board [2014] IEHC 135. In her judgment, Ms
Justice Finlay Geoghegan made it clear that the onus is on the party asserting privilege to
“establish ... as a matter of probability that litigation ... was apprehended or threatened from
[a particular date]”. She also ruled that, unlike legal advice privilege, litigation privilege
does not “automatically continue beyond the final determination of either that litigation or ...
closely related litigation.”
My Office invited the Council to establish, on the balance of probabilities, that litigation
regarding the alleged planning breaches was contemplated or pending, or that closely
related litigation had either not concluded or was contemplated or pending. The Council’s
response was that its “litigation file in respect of [the applicant] is still a current file”
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because the planning status of the applicant’s development “has to date not been judicially
determined”. The Council argued that the possibility remained that the issue could come
before the Courts at a later date and that litigation privilege may well continue beyond the
determination of the Proceedings taken to date.
I found that the Council did not justify its assertion that litigation privilege may well continue
in the circumstances of the case. That there is a possibility that an event will occur at some
unspecified point in time does not mean, as is the standard required by the Courts, that it
will happen on the balance of probabilities. Thus, I did not consider the Council had justified
its contention that the Courts would accept that legal professional privilege applies to the
records on the basis that they continued to attract any litigation privilege that may once have
applied to them.
Aside from failing to make arguments that it was specifically invited to make, I was very
disappointed with the Council’s failure to engage with this FOI request and with my review. It
took four months for the Council to acknowledge that it had failed to deal with one completely
unambiguous part of the request, yet it offered no explanation for either its failure to do so, or
for why it took so long to respond to my Office’s repeated queries for such an explanation.
The Council also took three months to confirm that it had provided records to the applicant
under Court discovery procedures, a factor that is relevant to considering whether release
of such records under FOI would be a contempt of court, and to which section 22(1)(b) is
relevant. It failed to identify the records so discovered. Furthermore, it essentially deprived
the applicant of the opportunity to withdraw a related application, and get a refund of his
application fee, by not alerting this Office to the fact that the record at issue in that case was
also subject to review in the present case.
Having regard to the manner in which the Council dealt with both the applicant and my Office,
I considered it appropriate to take the rare step of directing the Council to release to the
applicant those records that I found not to be exempt within 10 working days of the expiration
of the time for the bringing of an appeal to the High Court.
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Section I - Public Bodies - 2014
Table 1:
Table 2:
Table 3:
Table 4:
Table 5:
Table 6:
Table 7:
Table 8:
Table 9:
		
Table 10:
Table 11:
Table 12:

Overview of FOI requests dealt with by public bodies
FOI requests dealt with by public bodies and subsequently appealed
FOI requests received - by requester type
Outcomes of FOI requests dealt with by public bodies
Analysis of FOI requests dealt with by public service sector
FOI requests received by civil service Departments/Offices
FOI requests received by local authorities
FOI requests received by the HSE
FOI requests received by voluntary hospitals, mental health services 		
regulators and related agencies
FOI requests received by third-level education institutions
FOI requests received by other bodies
Fees charged

(Figures for the above tables are supplied by the Department of Public Expenditure and
Reform, the HSE, the Local Authorities FOI Liaison Group, the Department of Health, the
National Federation of Voluntary Bodies and the Liaison Group for the Higher Education
Sector, and collated by the Office of the Information Commissioner.)
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Section II - Office of the Information Commissioner 2014
Table 13:
Table 14:
Table 15:
Table 16:
Table 17:
Table 18:
Table 19:
Table 20:

Analysis of applications for review received
Analysis of review cases
Applications for review accepted in 2014
Outcome of completed reviews – 3-year comparison
Subject matter of review applications accepted – 3-year comparison
Applications accepted by type – 3-year comparison
General enquiries
Deemed refusals due to non-reply by public bodies
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Section I – Public Bodies - 2014
Table 1: Overview of requests dealt with by public bodies
Requests on hand - 01/01/2014

3,232

Requests received in 2014
Personal

15,548

Non-personal

4,600

Mixed

96

Total

20,244

Total requests on hand during year

23,476

Requests dealt with

19,262

Requests on hand - 31/12/2014

4,214

Table 2: FOI requests dealt with by public bodies and subsequently
appealed
Number

Percentage

19,262

100%

Internal reviews received by public bodies

586

3%

Applications accepted by the Commissioner

252

1%

Number

Percentage

2,346

12%

Business

775

4%

Oireachtas Members

114

0%*

Staff of public bodies

644

3%

Clients

13,765

68%

Others

2,600

13%

20,244

100%

FOI requests dealt with by public bodies

Table 3: FOI requests received - by requester type
Requester Type
Journalists

Total
* Actual percentage point is 0.6%
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Table 4: Outcomes of FOI requests dealt with by public bodies
Request Type

Number

Percentage

11,896

62%

Requests part-granted

3,691

19%

Requests refused

1,958

10%

294

2%

1,423

7%

19,262

100%

Requests granted

Requests transferred to appropriate body
Requests withdrawn or handled outside FOI
Total

Table 5: Analysis of FOI requests dealt with by public service sector
% granted

%
part
granted

% refused

%
transferred

%
withdrawn
or handled
outside
of FOI

Civil Service departments

42%

33%

13%

1%

11%

Local Authorities

50%

31%

14%

0%

5%

HSE

75%

12%

9%

1%

3%

Voluntary Hospitals, Mental
Health Services Regulators
and Related Agencies

77%

4%

6%

2%

11%

Third Level Institutions

65%

21%

7%

0%

7%

Other Bodies

54%

30%

6%

1%

9%
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Table 6: FOI requests received by civil service Departments/Offices
Personal

Nonpersonal

Mixed

Total

2,070

119

4

2,193

Department of Justice and Equality

720

198

2

920

Department of Education and Skills

172

127

4

303

Defence Forces

205

18

1

224

10

199

0

209

Department of Public Expenditure and Reform

104

104

0

208

Department of Agriculture, Food and the Marine

112

89

4

205

Office of the Revenue Commissioners

103

102

0

205

Department of the Environment, Community and
Local Government

14

166

0

180

Department of the Taoiseach

13

160

0

173

3

162

0

165

134

0

0

134

34

83

0

117

Department of Transport, Tourism and Sport

5

88

0

93

Department of Arts, Heritage and the Gaeltacht

4

80

0

84

Department of Communications, Energy and
Natural Resources

3

71

0

74

Houses of the Oireachtas Service

1

70

1

72

12

49

1

62

Office of Public Works

8

33

2

43

Courts Service

8

29

6

43

Department of Children and Youth Affairs

2

35

0

37

Public Appointments Service

16

6

0

22

Office of the Director of Public Prosecutions

11

3

0

14

Office of the Ombudsman

10

4

0

14

Department of Defence

5

6

0

11

Office of the Information Commissioner

1

1

2

4

3,780

2,002

27

5,809

Civil Service Department/Office
Department of Social Protection

Department of Health

Department of Finance
Social Welfare Appeals Office
Department of Foreign Affairs and Trade

Department of Jobs, Enterprise and Innovation

Total

61

62
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Table 7: FOI requests received by local authorities
Local Authority*

Personal

Nonpersonal

Mixed

Total

132

168

3

303

37

69

4

110

5

87

0

92

South Dublin County Council

34

43

0

77

Limerick City Council

29

44

0

73

Dún Laoghaire/Rathdown County Council

30

41

0

71

Mayo County Council

7

50

0

57

Fingal County Council

16

38

0

54

Galway County Council

5

46

0

51

Clare County Council

10

38

1

49

Kerry County Council

2

38

7

47

Meath County Council

5

41

1

47

Donegal County Council

9

37

0

46

Kildare County Council

10

35

0

45

Louth County Council

15

28

2

45

7

32

3

42

Wexford County Council

11

30

0

41

Wicklow County Council

2

37

0

39

16

21

0

37

6

26

0

32

Laois County Council

18

10

0

28

Waterford City Council

9

19

0

28

Kilkenny County Council

4

23

0

27

Roscommon County Council

2

19

1

22

Sligo County Council

5

16

0

21

Westmeath County Council

3

17

0

20

Leitrim County Council

2

17

0

19

Longford County Council

7

9

1

17

Offaly County Council

3

11

1

15

Monaghan County Council

4

9

1

14

Dublin City Council
Cork County Council
Cork City Council

Tipperary SR County Council

Galway City Council
Carlow County Council
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Tipperary NR County Council

0

13

0

13

Limerick County Council

1

7

0

8

Waterford County Council

1

7

0

8

Cavan County Council

0

5

0

5

447

1,131

25

1,603

Regional Authorities

0

7

0

7

Regional Assemblies

0

4

0

4

Total

*County Council figures include any FOI requests received by Town and Borough Councils

Table 8: FOI requests received by the HSE (excluding certain agencies
covered in Table 9)
HSE area*

Personal

NonPersonal

Mixed

Total

HSE South

3,012

62

0

3,074

HSE West

2,282

121

4

2,407

HSE Dublin North East

837

26

1

864

HSE Dublin Mid-Leinster

771

22

1

794

6

321

0

327

6,908

552

6

7,466

HSE National Requests
Total received
*Figures represent the regional structure of the HSE
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Table 9: FOI requests received by voluntary hospitals, mental health
services regulators and related agencies
Hospital/Service/Agency*

Personal

NonPersonal

Mixed

Total

Mercy University Hospital, Cork

712

3

0

715

St James's Hospital

495

6

0

501

Tallaght Hospital

404

5

0

409

Rotunda Hospital

267

13

0

280

Mater Misericordiae Hospital

263

13

0

276

Beaumont Hospital

253

15

0

268

National Maternity Hospital, Holles Street

201

8

0

209

St. Vincent's University Hospital

183

10

0

193

Our Lady's Hospital for Sick Children, Crumlin

183

6

0

189

St. John's Hospital, Limerick

163

0

0

163

Temple Street Children's Hospital

147

7

0

154

Coombe Hospital

149

3

0

152

South Infirmary - Victoria Hospital, Cork

115

1

0

116

Cappagh Orthopaedic Hospital

96

0

0

96

Hospitaller Order of St. John of God

36

0

0

36

Royal Victoria Eye & Ear Hospital

34

0

0

34

Health Information & Quality Authority

11

21

1

33

Medical Council

22

11

0

33

National Rehabilitation Hospital, Dún Laoghaire

31

1

0

32

Central Remedial Clinic

21

4

0

25

St. Vincent's Hospital, Fairview

24

0

0

24

Mental Health Commission

18

4

0

22

St. Michael's Hospital, Dún Laoghaire

16

0

0

16

Food Safety Authority of Ireland

0

14

0

14

Dublin Dental School & Hospital

11

0

1

12

Enable Ireland

10

1

0

11

Other Hospitals/Services/Agencies

32

20

5

57

3,897

166

7

4,070

Total

*At the time of printing this Report figures for FOI requests made to TUSLA –Child and Family Agency
were not available
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Table 10: FOI requests received by third-level education institutions
Third Level Education Body

Personal

NonPersonal

Mixed

Total

University College Dublin

77

26

0

103

National University of Ireland Galway

22

18

0

40

University College Cork

14

15

3

32

University of Dublin (Trinity College)

11

19

1

31

University of Limerick

7

18

1

26

Cork Institute of Technology

5

20

0

25

Dublin City University

6

13

0

19

Dublin Institute of Technology

6

13

0

19

Waterford Institute of Technology

2

11

1

14

National University of Ireland Maynooth

2

8

0

10

St Patrick's College, Drumcondra

4

6

0

10

Galway-Mayo Institute of Technology

1

9

0

10

14

58

2

74

171

234

8

413

Other bodies
Total

Table 11: FOI requests received by other bodies
Public body

Personal

NonPersonal

Mixed

Total

Irish Water

11

77

0

88

1

55

0

56

Health & Safety Authority

32

4

1

37

Office of the Chief Medical Officer

27

0

0

27

Arts Council

3

21

0

24

Enterprise Ireland

8

12

3

23

15

5

0

20

Commission for Energy Regulation

7

12

0

19

Irish Sports Council

6

13

0

19

Pobal

2

16

1

19

17

2

0

19

0

18

0

18

RTÉ

Commission for Communications Regulation

Probation and Welfare Service
Broadcasting Authority of Ireland
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National Transport Authority

6

12

0

18

Health Products Regulatory Board

0

17

0

17

Inland Fisheries Ireland

1

12

4

17

Legal Aid Board

12

3

1

16

National Council for Special Education

13

3

0

16

Solas

1

13

2

16

IDA Ireland

0

15

0

15

Fáilte Ireland

1

12

0

13

Environmental Protection Agency

0

12

0

12

National Roads Authority

0

10

0

10

32

141

8

181

195

485

20

700

Other Bodies (92 bodies with less than 10
requests each)
Total

Table 12: Fees charged
Original
Request

Search and
Retrieval

Internal
Review

Refunds

Net Fees

Government Departments
and State Bodies

€21,540.35

€12,941.01

€4,615.00

€2,579.87

€36,516.49

Local Authorities

€11,320.00

€2,054.01

€2,995.00

€235.00

€16,134.01

Health Service Executive

€4,880.00

€728.00

€215.00

€895.00

€4,928.00

Voluntary Hospitals, Mental
Health Services and Related
Agencies

€1,750.00

€3,803.70

€450.00

€45.00

€5,958.70

Third Level Institutions

€1,831.35

€119.23

€255.00

€285.00

€1,920.58

€0.00

€0.00

€0.00

€0.00

€0.00

€41,321.70

€19,645.95

€8,530.00

€4,039.87

€65,457.78

Other Bodies
Total
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Section II - Office of the Information Commissioner –
2014
Table 13: Analysis of applications for review received
Applications for review on hand - 01/01/2014

30

Applications for review received in 2014

355

Total applications for review on hand in 2014

385

Applications discontinued

7

Invalid applications

95

Applications withdrawn

15

Applications rejected

3

Applications accepted for review in 2014

252

Total applications for review considered in 2014

372

Applications for review on hand - 31/12/2014

13

Table 14: Analysis of review cases
Reviews on hand - 01/01/2014

204

Reviews accepted in 2014

252

Total reviews on hand in 2014

456

Reviews completed

340

Reviews carried forward to 2015

116

67
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Table 15: Applications for review accepted in 2014
Health Service Executive

62

HSE National

22

HSE South

16

HSE West

11

HSE Dublin Mid-Leinster

9

HSE Dublin North East

4

Department of Social Protection

23

Department of Justice and Equality

18

Defence Forces Ireland

8

Department of Agriculture, Food and the Marine

7

Department of Finance

5

Department of Public Expenditure and Reform

5

Dublin City Council

5

Irish Greyhound Board

5

Legal Aid Board

5

Others (bodies with less than 5 applications each)

109

Total

252

Table 16: Outcome of completed reviews - 3-year comparison
2014

%

2013

%

2012

%

Decision affirmed

154

45%

104

40%

84

42%

Decision annulled

17

5%

29

11%

12

6%

Decision varied

31

9%

18

7%

8

4%

Discontinued

19

6%

8

3%

6

3%

Settlement reached

74

22%

35

14%

39

20%

Withdrawn

45

13%

64

25%

51

25%

340

100%

258

100%

200

100%

Reviews completed
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Table 17: Subject matter of review applications accepted - 3-year
comparison
2014

%

2013

%

2012

%

211

84%

217

84%

212

90%

Objections by third parties to release
information about them or supplied by them

8

3%

16

6%

8

3%

Amendment of records under section 17

7

3%

9

3%

8

3%

24

9%

11

4%

6

3%

2

1%

7

3%

2

1%

Refusal of access

Statement of reasons under section 18
Decision to charge a fee
Applications accepted

252

100%

260

100%

236

100%

Table 18: Applications accepted by type - 3-year comparison
2014

%

2013

%

2012

%

Personal

110

44%

102

39%

94

40%

Non-personal

108

43%

125

48%

115

49%

Mixed

34

13%

33

13%

27

11%

Total

252

100%

260

100%

236

100%

Table 19: General enquiries
Year

Number

2014

1,274

2013

1,218

2012

1,262

2011

824

2010

622

2009

857

2008

1,100

2007

1,315

2006

1,551

2005

1,396

69
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Table 20: Deemed refusals due to non-reply by public bodies
Refusal of original and internal review decisions
Public Body

2014

2013

2012

HSE National

6

2

12

HSE South

5

1

-

HSE Dublin Mid-Leinster

4

4

-

Department of Justice and Equality

3

4

3

HSE West

3

1

1

TUSLA: Child and Family Agency

3

-

-

Cork County Council

2

3

1

Irish Greyhound Board

2

-

2

Cork City Council

1

-

-

Department of Arts, Heritage and the Gaeltacht

1

-

-

Department of Children and Youth Affairs

1

-

1

HSE Dublin North East

1

-

-

Shannon Development

1

-

-

St James's Hospital

1

-

-

Total

34
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Sunday Business Post – 10/08/2014

Galway Advertiser - 03/07/2014

Longford Leader - 09/05/2014

Irish Independent - 06/05/2014
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Part II – Commissioner
for Environmental
Information

Commissioner for Environmental Information Annual Report 2014

Introduction
In this, my first full year as Information Commissioner and Commissioner for Environmental
Information, I had to make difficult choices regarding the allocation of resources between
the two Offices. I discuss the issue of resources in some detail below. The Office of the
Commissioner for Environmental Information (OCEI) was established under Article 12 of
the European Communities (Access to Information on the Environment) (AIE) Regulations.
The AIE Regulations are based on Directive 2003/4/EC on public access to environmental
information and provide for a separate access regime in Ireland from that of the Freedom
of Information (FOI) Act. Thus, my role as Commissioner for Environmental Information is
legally independent of the role I have as Information Commissioner. However, Article 12(10)
of the AIE Regulations provides that the Commissioner for Environmental Information shall
be assisted by the staff of the Office of the Information Commissioner (OIC) and by such
other resources as may be available to that Office. Thus, the operation of the OIC necessarily
impacts upon the performance of the OCEI, as discussed in last year’s Report. On a positive
note, the enactment of the Freedom of Information (FOI) Act 2014, which included a reduction
in FOI fees, was followed by a very welcome amendment to the AIE Regulations providing for
a reduction in the AIE appeal fees also.
The right of access under the AIE Regulations applies to “environmental information” held by
or for a “public authority” within the meaning of the Regulations. My role as Commissioner
for Environmental Information is to review decisions of public authorities on appeal by
applicants who are not satisfied with the outcome of their requests for information under the
Regulations. A right of appeal to my Office also arises where the body or person to whom an
AIE request has been made contends that it is not a public authority within the meaning of
the Regulations. My decisions on appeal are final and binding on the affected parties, unless
a further appeal is made to the High Court on a point of law within two months of the decision
concerned.
For further information on the operation of the AIE regime in Ireland, please visit my website
at www.ocei.gov.ie, which includes links to the previous Annual Reports of this Office, the
website of the Department of the Environment, Community and Local Government, and
Directive 2003/4/EC.

73

74

Appeals and enquiries
During 2014, 18 appeals were received by my Office. My Office recorded that 3 of these
appeals involved a deemed refusal of the request concerned at the original and/or internal
review decision-making stage, which is a significant improvement on the year before. A
deemed refusal occurs when the public authority fails to issue a decision on the request
within the relevant time limit specified in the Regulations (usually one month).

Number of appeals received
25
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10
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13

5
0
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Fourteen appeals were closed during the year. Of these, only one resulted in a formal
decision, the highlights of which are set out below. The decision is published in full on my
Office’s website at www.ocei.gov.ie.
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Outcome of CEI appeals by year
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Six appeals were either withdrawn or deemed as withdrawn, because the public authority
concerned agreed to make the requested information available through publication or
otherwise. Two of these cases involved my Office’s direct intervention and are discussed
below. In four of the cases, however, the public authority concerned agreed to make the
requested information available of its own initiative following the appeal.
Two further appeals were withdrawn in light of the decision taken by my Office in early 2014
to withdraw its appeal to the Supreme Court in the case of An Taoiseach v. Commissioner for
Environmental Information [2010] IEHC 241. An additional appeal was withdrawn because
the appellant accepted the view of my Office that the public authority concerned did not hold
the requested information. The remaining appeals closed in 2014 were deemed to be invalid,
primarily because no internal review request had been made.
Half of the appeals last year arose from requests to government departments and local
authorities. Other public authorities whose decisions were appealed included An Bord
Pleanála, Bord na Móna, Coillte, ESB Networks, and Eirgrid. In two cases, the bodies dispute
that they are public authorities within the meaning of the Regulations.
Twenty-three cases were on hand at the end of the year, an increase of four from the year
before. My staff recorded 42 general enquiries about the Regulations.
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Number of appeals on hand by year
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Article 12(6) of the Regulations
Article 12(6) gives me certain powers in dealing with an appeal. I may:
yy require a public authority to make environmental information available to me,
yy examine and take copies of environmental information held by a public authority, and
yy enter any premises occupied by a public authority so as to obtain environmental
information.
I am pleased to report that I had no need to invoke this provision in 2014.

Significant cases
Case CEI/13/0006, Mr. Stephen Minch and Department of
Communications, Energy and Natural Resources (the Department) –
Decision of 18 December 2014
Whether the Department was justified in refusing access to the report entitled “Analysis of
options for potential State intervention in the roll out of next-generation broadband” on the
ground that the information concerned is not environmental information within the meaning
of the Regulations
In this decision, I confirmed that, in order for information to qualify as “environmental
information” for purposes of the Regulations, it is necessary for the information to fall within
one of the six categories set out in the definition in Article 3(1); it is not sufficient that the
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requested information simply “relates to” one of the six categories, however distantly. I also
noted that the judgment of the European Court of Justice in Case C-524/09, Ville de Lyon
( 22 Dec. 2010), involving a request for access to trading data relating to greenhouse gas
emission allowances, indicates that not all information with a connection even to greenhouse
gas emissions necessarily qualifies as environmental information within the meaning of
the Directive. Having examined its contents, I observed that the report concerned is about
the cost implications for the State of deploying various types of next-generation broadband
infrastructure to areas underserved by the private sector. I found no basis for concluding that
it qualifies as environmental information within the meaning of Articles 3(1)(b) or (c), as the
appellant argued.
I also considered the question of whether the National Broadband Plan (NBP) may itself be a
“measure” within the meaning of Article 3(1)(c) such that the requested report could qualify
under paragraph (e) of the environmental information definition. I noted, however, that the
NBP is merely a high level strategy setting targets for the delivery of high speed broadband
throughout Ireland. I found that the NBP is not itself a measure affecting or likely to affect
the environmental elements and factors referred to in paragraphs (a) and (b) of the definition,
as the link between the plan and any effect on the environment is simply too remote, unlike
the measures and activities that may be adopted to implement the plan. I concluded that the
Department’s decision to refuse the appellant’s request in this case was correct.
[Note: This decision has been appealed by the applicant to the High Court; a hearing date
has been set for 25 June 2015.]

Case CEI/12/0007 – Mr. David Healy, Friends of the Irish Environment
and Department of Environment, Community and Local Government (the
Department) – Appeal deemed as withdrawn on 11 June 2014
Whether the Department was justified in refusing access to an unredacted version of the
“Irish Water: Phase 1 Report” and its Appendices
The question presented in this case was whether the Department was justified in refusing
access to information relating to the funding requirements of Irish Water and future
water charges. The Department did not dispute that the requested information, which
had been redacted from a published version of the report concerned, was environmental
information, but it refused access under Articles 8(a)(iv) (confidentiality of the proceedings
of public authorities), 8(b) (Cabinet confidentiality), and 9(1)(c) (commercial or industrial
confidentiality) of the Regulations.
During the course of the review, my Office met with officials from the Department to discuss
a number of concerns, but in particular the Department’s reliance on FOI exemptions as a
basis for refusal under Article 8(a)(iv) of the Regulations. The meeting concluded with what
may be described as an “agreement to disagree” on the matter. Subsequently, having regard
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to the judgment of O’Neill J. in An Taoiseach v. Commissioner for Environmental Information
[2010] IEHC 241, the Department made a new claim for refusal under Article 9(2)(d), which
relates to internal communications of public authorities.
However, following further exchanges of correspondence, the Department eventually
indicated that it would be willing to publish the report in full, subject to Government approval.
On 29 May 2014, the Department informed my Office that the Government had approved the
publication of the report in full and that it was available on the Department’s website. My
Office notified the appellant accordingly, and he raised no further issues in response. The
appeal was therefore deemed to be withdrawn.

Case CEI/12/0009 – Mr. Damien McCallig and Eirgrid – Appeal deemed as
withdrawn on 8 July 2014
Whether a decision on an appeal is required where no further issue remains to be
determined
This case involved a refusal of access by Eirgrid to environmental information relating to a
third party grid connection application. The primary ground for refusal was Article 9(1)(c)
having regard to a 2009 Directive and related Regulations providing for the confidentiality of
commercially sensitive information held by the transmission system operator.
During the course of the review, my Office met with a representative from Eirgrid and also
consulted with the third party concerned. My Office stressed that the scheme of the AIE
Regulations, and of the Directive upon which the Regulations are based, makes it clear that
there is a presumption in favour of release of environmental information. It was ultimately
agreed that the requested information could be released in full. Following the release of the
requested information, the appellant raised form of access and search issues, both of which
were addressed by Eirgrid satisfactorily. My Office therefore proposed to the appellant that
his appeal be deemed as withdrawn.
The appellant objected to the proposal and requested that I issue a formal decision on the
matter. Article 15(5) of the Regulations states: “The Commissioner may deem an appeal to
be withdrawn if the public authority makes the requested information available, in whole or
in part, prior to a formal decision of the Commissioner under article 12(5).” In this case, all
of the relevant information held by Eirgrid had been released to the appellant and no further
issue remained to be determined. In the circumstances, I decided to exercise my discretion
to deem the appeal to be withdrawn notwithstanding the appellant’s stated objection to the
proposal.
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High Court and Supreme Court proceedings
A party to an appeal to my Office or any other person affected by my decision may appeal to
the High Court on a point of law from the decision. There were no new appeals to the High
Court in 2014. However, in December, an application for judicial review was made to the High
Court by the Friends of the Irish Environment seeking an order of mandamus in relation to an
appeal that was made to my Office in July 2014.
The Supreme Court concluded its hearing in July in the case of National Asset Management
Agency v. Commissioner for Environmental Information (CEI/10/0005), which involves the
question of whether NAMA is a public authority within the meaning of the Regulations.
Judgment is awaited at the time of writing.

Deemed refusals
A deemed refusal occurs when the public authority fails to issue a decision on the request
within the relevant time limit specified in the Regulations (usually one month).
In 2014, my Office recorded deemed refusals concerning three public authorities which had
not responded to a request within the time limits provided for in the Regulations. This is a
marked improvement from the rate of seven the year before, which was also the year that I
first started reporting on the details of the public authorities concerned.

Deemed refusal at first stage of the request
Two applications to public authorities were recorded by my Office as deemed refusals at the
first stage of the request. The public authorities are:
yy Bord na Móna, and
yy Wexford County Council.

Deemed refusal at second stage of the request
Three applications to public authorities were recorded by my Office as deemed refusals at the
second stage of the request. The public authorities are:
yy Bord na Móna,
yy Wexford County Council, and
yy Department of Agriculture. (The Department’s internal review decision was dated 18 July
2014, but did not issue until 5 August 2014 and thus was late by one day.)
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Deemed refusals at both stages of the requests
Two of the applications mentioned above were recorded by my Office as having been deemed
refusals at both stages of the request. The public authorities are:
yy Bord na Móna, and
yy Wexford County Council. (I note, however, that the Council disputes that the request was
valid in light of the technical requirements of Article 6(1) of the Regulations.)
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Issues arising & other matters of interest
In 2014, the choices that I made regarding the allocation of the limited resources available
to me unfortunately resulted in the increase in the backlog of OCEI cases on hand that is
reported above. On the other hand, however, many positive developments occurred last year
that will bring about improvements in the operation of the AIE regime in Ireland. One positive
change, the reduction of the appeal fees from €150/50 to €50/15, has already been put into
effect.

Resources
As I previously reported, the OCEI has historically been inadequately resourced. Although
it is a legally independent Office, the OCEI had not, until very recently, received any specific
funding allocation from the State and instead had to rely entirely upon the resources that
could be made available from the Office of the Information Commissioner. However, the
OIC itself faced significant challenges from the time of its inception in terms of securing an
adequate level of funding having regard to the demand for its services. Thus, the OIC had very
few resources to spare, with a significant increase in demand expected when applications for
review start arising under the FOI Act 2014.
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In this context, I had to consider how best to progress the overall work of the Office within
the limited resources available to me. I identified as a priority for 2014 the objective of having
no FOI reviews over 12 months old on hand by the end of the year and devoted the resources
from within my Office’s Vote as needed to meet that target. I am happy to say that my
objective met with success, with very few FOI cases older than one year remaining on hand by
the end of the year and significantly improved case turnaround times overall as a result of the
organisational reforms implemented in June 2014.
However, it has been the experience of this Office that AIE appeals generally involve
complicating factors that make them very difficult to process quickly; thus, while the
numbers are low, AIE appeals tend to require a disproportionate amount of resources.
Therefore, the success of the OIC in reducing its backlog and improving case turnaround
times could not have been achieved while also giving priority to AIE appeals.
At the same time, I did not lose sight of the need to provide a timely and effective review
procedure under the AIE Regulations. Once embedded, the OIC organisational reforms are
expected to have a positive impact on the processing of AIE appeals. In addition, in a budget
submission for 2015 made to the Department of Public Expenditure and Reform (DPER), my
Office made a strong case for funding the OCEI based on what experience had shown was
needed to meet its resource requirements and to achieve marked improvements in service
delivery. I am very pleased to report that in October 2014 DPER approved a budget allocation
which reflected the needs of the OCEI as identified in my Office’s submission. Resources
have now been secured for the OCEI for the first time. With these resources, the OCEI will
be in a position to mirror the success of the OIC in reducing its backlog and improving case
turnaround times.

Positive engagement with the DECLG & others
On another positive note, 2014 saw an increased level of engagement between officials
from the Department of the Environment, Community and Local Government (DECLG) and
my Office. Following on from the meeting with the DECLG regarding Case CEI/12/0007,
referenced above, another meeting was held to discuss various issues, including an EU Pilot
(pre-infringement) case that had been brought by the European Commission in response
to a complaint relating to Ireland’s implementation of the AIE Directive. My Office took the
opportunity to press its case for resources and to urge the DECLG to reduce the OCEI appeal
fees in line with the reduction in application fees for a review by my Office under the FOI
Act 2014. Other issues for discussion included possible amendments to the Regulations
to address such matters as the confusion and increased administrative burden caused by
the fact that the AIE and FOI regimes are not aligned as is the case in the UK and Scotland,
omissions in the Regulations such as the absence of an express provision for the burden of
proof in relation to justifying a refusal to make information available, and concerns over the
purported incorporation of the FOI exemptions into the Regulations under Article 8(a)(iv).
My Office also agreed to take part in an AIE training event for public authority staff that was
being planned at the time for delivery in September.
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Immediately following the meeting, my Office formally notified the DECLG in writing that at
least two additional Investigators with suitable experience in the field of environmental law
are considered necessary to allow for marked improvements in service delivery. My Office
also made a submission in response to the public consultation ongoing at the time on the
access to justice provisions of the Aarhus Convention. My submission again addressed the
issues of the appeal fees, resources and legislative change.
I am pleased to report that the Secretary General of the DECLG supported my case for
resources by writing directly to DPER on 28 November 2014 to raise awareness of the
issue and to recommend favourable consideration by DPER of the OCEI staffing proposal.
Subsequently, on 23 December 2014, sanction was granted by DPER for the filling of two
Investigator posts in the OCEI, and the recruitment process for these posts is underway at the
time of writing.
In addition, the DECLG agreed to the reduction in the appeal fees. Accordingly, on 19
December 2014, the Minister signed into law the European Communities (Access to
Information on the Environment) (Amendment) Regulations 2014 (S.I. No. 615 of 2014, which
reduced the standard appeal fee from €150 to €50 with immediate effect.
Moreover, the AIE training event for public authority staff, which was held on 16 September in
Tullamore, County Offaly, was well attended and resulted in positive feedback from a number
of the attendees. My Office was very happy to make a contribution to the event and very much
welcomes such initiatives to improve training and awareness among public authority staff.
A related initiative is the establishment by DECLG of an “Environlink” portal through which
training material is available to public authority staff, including the presentation that was
delivered by my Office.
Yet another positive development, or at least a step in the right direction, was the insertion of
a clause into the FOI Act 2014 which expressly refers to the AIE Regulations. Section 12(7)(b)
of the FOI Act now provides that an FOI body may advise a person making a request whether
the records concerned may be accessed under the Regulations instead of under the Act.
This provision should at least increase awareness of a requester’s AIE rights and may reduce
some of the confusion arising from the existence of two separate but overlapping public
access to information regimes.
I also attended a very informative European conference relating to the AIE regime on 4
November. The conference was organised by the Centre for Freedom of Information in
Edinburgh, Scotland, and included talks on the Aarhus Convention and the definition of
environmental information. Among the speakers were the current Scottish Information
Commissioner, Rosemary Agnew, her predecessor, Professor Kevin Dunion, and other
prominent academics and practitioners.
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Concerns regarding Article 8(a)(iv)
As noted, among the topics of conversation with DECLG officials have been the concerns of
my Office regarding Article 8(a)(iv) of the Regulations. The concerns arise from the reference
to the FOI Act in the context of the protection of the confidentiality of the proceedings of
public authorities.
My Office had flagged its concerns as early as 2006 in correspondence relating to the draft
Regulations at the time. Following the meeting with the Department in November 2013 in
relation to Case CEI/12/0007, my Office sought legal advice on the question of whether the
FOI Act could be regarded as providing the requisite legal protection for the confidentiality
of the proceedings of public authorities and whether this would be consistent with the
Directive in light of the relevant case law of the European Court of Justice. Our legal advice
indicates that incorporating the FOI exemptions into AIE is not necessarily inconsistent with
the Directive, because “confidentiality provided for by law” may be regarded as meaning no
access by the public as a matter of right. However, our adviser agreed that “the point is far
from clear-cut”.
At the meeting with DECLG officials in August 2014 and in subsequent correspondence, my
Office noted that the incorporation of the FOI exemptions into the AIE Regulations remains
very problematic for numerous reasons, including:
yy The “concept of proceedings” has not been clearly defined, which the ECJ has described
as necessary under national law;
yy While perhaps an increasingly common practice, it is administratively difficult to apply
one piece of legislation in reference to a separate piece of legislation;
yy The application of the FOI exemptions in this manner is likely to be subject to vigorous
challenge.
My Office intends to pursue its concerns over these and other difficulties arising from the
Regulations in further communications with the DECLG in the near future.
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Appendix I
Statutory Certificates issued by Ministers and Secretaries General in 2014
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Appendix II
Annual Energy Efficiency Report 2014
Monthly Energy Report

OPW - Office of Public Works
Office of the Ombudsman

Dec 2014
Summary
Month to month
Energy usage has decreased by -19.1.0% from 58,955kWh in Dec 2010 to 47,719kWh in Dec 2014.
As a result, C02 emissions for this period have decreased by -15.4% from 19,886kg to
16,828kg, (-3,058Kg).
Annual
The base year used for all these calculations is 2010.
Compared to this base year, energy consumption on site has decreased by -100,512kWh or -21.7%
over the last 12 months.
In terms of total CO2, production has decreased by -19.7%, since 2010 or by -40,650Kg.
Normalised for weather variations, CO2 has decreased by -15.3%, since 2010 or by -31,590Kg
Energy use - Dec 2014
Annualised energy usage
Description

Electricity

Gas

Total

Benchmark Year

284,062

179,086

463,148

Previous 12 months

232,449

130,187

362,636

-18.2%

-27.3%

-21.7%

% Difference
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